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Declaration on the Rights of Persons belonging to National or
Ethnic, Religious and Linguistic Minorities (UN General Assembly;
Resolution 47/135 of 18 December 1992).

Article 1

1. States shall protect the existence and the national or ethnic, cultural, reli-
gious and linguistic identity of minorities within their respective territo-
ries, and shall encourage conditions for the promotion of that identity.

2. States shall adopt appropriate legislative and other measures to achieve
those ends.

Article 2

1. Persons belonging to national or ethnic, religious and linguistic minorities
(hereinafter referred to as persons belonging to minorities) have the right
to enjoy their own culture, to profess and practise their own religion, and
to use their own language, in private and in public, freely and without
interference or any form of discrimination.

2. Persons belonging to minorities have the right to participate effectively in
cultural, religious, social, economic and public life.

3. Persons belonging to minorities have the right to participate effectively in
decisions on the national and, where appropriate, regional level concern-
ing the minority to which they belong or the regions in which they live, in
a manner not incompatible with national legislation.

4. Persons belonging to minorities have the right to establish and maintain
their own associations.

5. Persons belonging to minorities have the right to establish and maintain,
without any discrimination, free and peaceful contacts with other mem-
bers of their group, with persons belonging to other minorities, as well as
contacts across frontiers with citizens of other States to whom they are
related by national or ethnic, religious or linguistic ties.

Article 3

1. Persons belonging to minorities may exercise their rights including those
as set forth in this Declaration individually as well as in community with
other members of their group, without any discrimination.

2. No disadvantage shall result for any person belonging to a minority as the
consequence of the exercise or non-exercise of the rights as set forth in
this Declaration.

Article 4

1. States shall take measures where required to ensure that persons belong-
ing to minorities may exercise fully and effectively all their human rights
and fundamental freedoms without any discrimination and in full equali-
ty before the law.

2. States shall take measures to create favourable conditions to enable per-
sons belonging to minorities to express their characteristics and to devel-
op their culture, language, religion, traditions and customs, except where
specific practices are in violation of national law and contrary to interna-
tional standards.

3. States should take appropriate measures so that, wherever possible, per-
sons belonging to minorities have adequate opportunities to learn their
mother tongue or to have instruction in their mother tongue.

4. States should, where appropriate, take measures in the field of education,
in order to encourage knowledge of the history, traditions, language and
culture of the minorities existing within their territory. Persons belonging
to minorities should have adequate opportunities to gain knowledge of the
society as a whole.

5. States should consider appropriate measures so that persons belonging to
minorities may participate fully in the economic progress and develop-
ment in their country.

Article 5

1. National policies and programmes shall be planned and implemented
with due regard for the legitimate interests of persons belonging to
minorities.

2. Programmes of cooperation and assistance among States should be
planned and implemented with due regard for the legitimate interests of
persons belonging to minorities.

Article 6

States should cooperate on questions relating to persons belonging to
minorities, inter alia exchanging of information and experiences, in order
to promote mutual understanding and confidence.

Article 7

States should cooperate in order to promote respect for the rights as set forth
in the present Declaration.

Article 8

1. Nothing in this Declaration shall prevent the fulfilment of international
obligations of States in relation to persons belonging to minorities. In par-
ticular, States shall fulfil in good faith the obligations and commitments
they have assumed under international treaties and agreements to which
they are parties.

2. The exercise of the rights as set forth in the present Declaration shall not
prejudice the enjoyment by all persons of universally recognized human
rights and fundamental freedoms.

3. Measures taken by States in order to ensure the effective enjoyment of
the rights as set forth in the present Declaration shall not prima facie be
considered contrary to the principle of equality contained in the Universal
Declaration of Human Rights.

4. Nothing in the present Declaration may be construed as permitting any activ-
ity contrary to the purposes and principles of the United Nations, including
sovereign equality, territorial integrity and political independence of States.

Article 9

The specialized agencies and other organizations of the United Nations system
shall contribute to the full realization of the rights and principles as set forth
in the present Declaration, within their respective fields of competence.

Universal Declaration on Human Rights (10 December 1948)

Article 14

1. Everyone has the right to seck and to enjoy in other countries asylum
from persecution

()

Convention relating to the Status of Refugees (28 July 1951) —

to be read in conjunction with the preambular of the Protocol of 1967.

Article 1 Definition of the term ‘refugee’

A. For the purposes of the present Convention, the term ‘refugee’ shall
apply to any person who:

(...

2 As a result of events occurring before 1 January 1951 and owing to well-
founded fears of being persecuted for reasons of race, religion, nationali-
ty, membership of a particular social group or political opinion, is
outside the country of his nationality and is unable, or owing to such
fear, is unwilling to avail himself of the protection of that country; or
who, not having a nationality and being outside the country of his for-
mer habitual residence as a result of such events, is unable or, owing to
such fear, is unwilling to return to it.

()

Protocol relating to the status of refugees (16 December 1966.

Entered into force on 4 October 1967.)

()

Considering that new refugee situations have arisen since the Convention
was adopted and that the refugees concerned may therefore not fall
within the scope of the Convention,

Considering that it is desirable that equal status should be enjoyed by all
refugees covered by the definition in the Convention irrespective of the
dateline 1 January 1951,

Have agreed as follows:

Article I General provisions:

(1) The States Parties to the present Protocol undertake to apply article 2
to 34 inclusive of the Convention to refugees as hereinafter defined.

(2) For the purpose of the present Protocol the term ‘refugee’ shall (...)
mean any person within the definition of article 1 of the Convention as
if the words (...) before 1 January 1951 (...) were omitted;

Article IT Co-operation of the national authorities with the United

Nations

1. The States Parties to the present protocol undertake to co-operate with
the Office of the High Commissioner for Refugees, (...) and shall in par-
ticular facilitate its duty of supervising the application of the provisions
of the present Protocol.

2. In order to enable the Office of the High Commissioner (...), to make
reports to the competent organs of the United Nations, the States par-
ties to the present Protocol undertake to provide them with the informa-
tion and statistical data requested, in the appropriate form, concerning:
a. The conditions of refugees;

b. The implementation of the present Protocol;
c. Laws, regulations and decrees which are, or may hereafter be, in force
relating to refugees.

Article IIT Information on national legislation

The States Parties to the present Protocol shall communicate to the
Secretary-General of the United Nations the laws and regulations which
they may adopt to ensure the application of the present Protocol.




Pretace

his report has been produced at a time when

far-reaching economic, political, social and

ideological changes have been taking place in

Europe. In the course of discussions

between ministers on the ‘harmonization” of
policies, many states have adopted increasingly restrictive
measures on asylum. Across Europe measures have been
introduced which prevent asylum-seekers reaching
European states to make a claim for asylum; and which
reduce the proportion of asylum-seekers granted protec-
tion. Little consideration has been given to the possibility
that changes in Europe could have an impact in the treat-
ment of refugees across the world; yet the logical conse-
quence of these restrictions is a ripple effect which could
exclude refugees from wider and wider areas. Ultimately
this could lead to a fundamental crisis of the whole insti-
tution of asylum; a crisis leading to the downgrading of
protection for refugees. This is set against a background of
unprecedented levels of (frequently unsympathetic) cov-
erage in the media.

Prior to 1989 refugees had attracted scant media atten-
tion, and the coverage that was given dwelt on refugees as
victims of torture or as defenders of democracy and
human rights. More recently refugees and asylum-seekers
have been portrayed in the media and in public debate as
‘burdensome’, a ‘threat’, or even as ‘criminals’. Many char-
acteristics formerly attributed to immigrants to Europe
are now attributed to refugees. Many of the themes of
ethnicity, belonging, nationality and xenophobia are now
being increasingly debated in the arena of refugees, rather
than in relation to immigrants. With immigration channels
largely closed, refugees have become the new target.

It is commonly believed that Europe attracts a higher
proportion of asylum-seekers than other parts of the
world. This report documents evidence that most
refugees are to be found in countries of the South with
many African, Asian and Middle Eastern states accommo-
dating a far higher number of refugees in relation to their
overall population than any country in Europe. European
ministers have also argued that refugees should flee to
countries neighbouring or close to their own, and yet
when an exodus of peoples fleeing ‘ethnic cleansing’ in the
former Yugoslavia occurred, many European nations
imposed visa restrictions to prevent these asylum-seekers
reaching their shores.

It is difficult to predict for how long countries in Africa,
Asia and the Middle East will continue to host large
refugee populations without seeking to follow the example
of European states and impose similarly restrictive mea-
sures. Because most cannot control their borders in the
same way, there is a threat that refugees will be expelled.
Soon there may be nowhere for a would-be refugee to
turn. Not only will this serve to undermine a long tradition
of shelter for those who were unable to seek protection
from their own governments, but it will impact on the

:

willingness and ability of communities and individuals to
resist and survive persecution, torture and gross abuses of
human rights. It will take the world a step backwards in its
knowledge of, and ability to address, human rights and
minority rights abuses across the world.

This Report is an updated and revised edition of the
Report Refugees in Europe, which was published in 1990.
This new edition includes a wealth of information on the
legislative changes and brings a fresh focus on the situa-
tion facing those fleeing from war in the former
Yugoslavia. In addition the report analyzes the move
towards a common, far tougher European approach to
asylum-seekers which inevitably results in the closing of
the doors to many refugees.

This Report is intended to contribute to a better under-
standing of the complex refugee issue in Europe. It aims
to provide a clear explanation of the current refugee situ-
ation, give the facts and point out the issues which need to
be addressed. The main author of this report, Dr Daniéle
Joly, is a French academic based at the Centre for
Research in Ethnic Relations at the University of Warwick
in the UK. She has written widely on the subject and has
for many years specialized in detailed studies of refugees
in Europe, including case studies of particular refugee
groups and analysis of policy issues. Lynette Kelly has pro-
vided much of the statistical information, created the
graphs, and assisted with new material for this Report.

The authors show that changes made in individual
European countries, have often derived from agreements
reached at meetings between ministers. These meetings
have not been held under the auspices of the European
Union and are not subject to democratic scrutiny or con-
trol. However, they are commonly perceived as being
part of a wider European package and seem difficult to
challenge because of this. If the situation of refugees in
Europe (and throughout the world) is not to deteriorate
further, politicians should understand that decisions
made in this way have a very limited legitimacy and will

be challenged.

Alan Phillips
Director
February 1997
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Introduction

efugees are always a minority in their coun-

tries of asylum. Refugees are often a minor-

ity in their country of origin, persecuted by

a repressive regime on the grounds of their

ethnic group, religion, language or their
political beliefs. Yet refugees are not negligible in num-
bers. Worldwide the United Nations High Commissioner
for Refugees (UNHCR) recognizes over 15 million
refugees and asylum-seekers in need of international pro-
tection and/or assistance, in addition to millions of ‘inter-
nally displaced peoples’. However only a small proportion
of the total population of Western Europe are refugees.
Yet, in general, refugees in Europe are unwelcome
arrivals for governments, and their accounts of torture
and persecution are often disbelieved. Those who are
accepted for asylum, however, are frequently abused,
ignored or patronized.

All too often, media images and ministerial statements
present the movement of refugees into European coun-
tries as something new and threatening. But the reality is
different; Europe has both created and received refugees
for centuries. The continent was the source of modern
mass movements and of the development of the interna-
tional system to provide protection and assistance.
Current refugee movements, and the crisis in refugee
protection, are part of a long-term historical process. As
modern nation-states have established themselves and
European empires have risen and collapsed, refugees
have been part of the landscape as victims of struggles for
control and dominance. Earlier refugees fled religious
persecution; approximately 200,000 French Huguenots
to the Low Countries, England, Germany and
Switzerland between 1681 and 1685, and Jews from the
Russian Empire fled westwards in the nineteenth and
early twentieth centuries. The First World War and its
aftermath saw the growth of the modern refugee move-
ment. Vast numbers of people were forced from their
homes in the face of war on an unprecedented scale, and
the nationalist struggles which emerged from the ending
of the Russian, Austro-Hungarian and Ottoman Empires
left isolated national minorities in the states of Central
and Southern Europe.

In the 1930s Spanish Republicans, pursued by Franco’s
army, sought refuge in France and other European coun-
tries, together with the Jews, Roma (Gypsies) political
activists and others who fell victim to Hitlers fascism.
Even then European governments were often less than
generous in their treatment of Jewish asylum-seekers. The
immediate post-Second World War period saw Europe
full of refugees directly resulting from the war or from the
Cold War which followed; over 6 million people are esti-
mated to have been displaced within Europe. Some
refugees left the continent, scattering across a world
searching for additional workers to support their econom-
ic recovery. In 1956 many refugees fled from Hungary and

:

again in 1968 from the former Czechoslovakia following
the brutal repression of the national uprising. These
refugees escaped to many parts of Europe and over sev-
eral decades have, in general, settled successfully.

The Report shows how more recently, the pattern of
refugee movements has changed. As new independent
states have emerged from colonial rule, the main refugee
movements have originated from these areas — Africa,
Asia, the Middle East — and also from repressive regimes
in Latin America. More recently still, thousands have fled
from the civil war in former Yugoslavia. By far the great-
est number remained in the regions from which they
came, however, the number of asylum-seekers in Europe
has increased in the last decade (see below). In the 1960s,
for example, whatever other problems refugees might
have faced, most could have found employment, however
menial. But at a time of serious economic recession,
unemployment and a rebuttal to immigrants, this new
wave of refugees has not been welcomed by most
European governments.

A feature of the Report is its detailed exploration not
only of the civil and political rights of asylum-seekers but
also their economic, social and cultural rights. There is lit-
tle value in being offered asylum if it is amid appalling
conditions, where no employment is available, where
refugees suffer racial abuse and are dependent on welfare
aid from others. The complexity of the subject even for
dealing with one group in one country at one period of
time, is worthy of a report on its own; hence the Report is
an overview with many references to enable the interest-
ed reader to explore a specific topic in depth.

REFUGEES IN EUROPE: THE HOSTILE NEW AGENDA



Mass movements

Ithough mass exoduses have existed since
ancient times, it is only in the twentieth cen-
tury that refugee movements have become
an international political issue requiring
international legal instruments and political
agreements as the framework for their solution.

There have been attempts to document and analyze
the causes of modern refugee movements. Marrus' noted
three distinguishing factors. First, there was the dramatic
rise in refugee numbers. Second, the movements were
accompanied by a radically new form of homelessness. As
nation-states took over the civil functions formerly provid-
ed by the church and local communities, refugees became
increasingly marginalized:

‘Outside the state from which they had come,
refugees could not work, could not live, could not
live unmolested, could usually not remain at liberty
for any length of time ... modern refugees ... differed
from those of earlier times because their homeless-
ness removed them so dramatically and uniquely
from civil society’.

An earlier scholar, Hope-Simpson, remarked in 1939 that:

‘The whole system [of nationality] is based on a
scheme of national states, with populations which fit
into the scheme of nationalities. The person without a
nationality, and without the protection of their
national representatives does not fit into that system’?

Third, Marrus noted that the duration of exile increased
and refugee camps became common as attempts were
made to find solutions to the problems this growing class
of uprooted people presented their often reluctant hosts.®

The First World War and the
dissolution of the ‘old Europe’

f it was the formation of the new nation-states that

made life so difficult for refugees, it was the dissolution
of the old Europe and the bloody birth of the modern era
that lay at the root of the growing crisis. The number of
people displaced across international boundaries in the
four years of the First World War equalled the numbers
who moved in the 20 years following it. After the war,
many of those who had moved — Belgians, Lithuanians,
Poles, Serbs, Russians — returned to their homes.* But
there were large numbers who did not, and many refugees
were rendered stateless as new nations and new borders
were established. Jewish refugees, in particular, found
themselves without a state which would claim them.”

As the old order collapsed, refugee numbers grew
rapidly. Mechanisms to deal with their plight became
more urgent. In the Balkans, the First World War finally

:

completed the long disintegration of the Ottoman
Empire. With its multiplicity of ethnic, linguistic and reli-
gious groups — all seeking to establish their claim to a
national territory — conflicts were extremely violent and
refugees fled ever more horrific massacres. Armenians,
Assyrians, Chaldeans, Jews, Macedonians, Serbs and
Turks fled from the advances of each other’s armies.®

Birth of an international
refugee system

It was the 1917 Russian Revolution and its aftermath
that led to the establishment of an international system
for refugee questions. More than a million refugees fled
over the changing Soviet borders between 1917 and
19217 While non-governmental organizations (NGOs)
had provided assistance and relief to refugees, these were
not sufficient to address the problems. Governments ‘had
to find ways of working together to address refugee and
displaced persons problems that outstripped the capacity
of individual states’.®

In 1921 Fridjof Nansen was appointed by the League
of Nations as ‘High Commissioner on Behalf of the
League in connection with the Problem of Russian
Refugees in Europe’. A famous Norwegian explorer,
Nansen had been involved in a private capacity in negoti-
ating the repatriation of Russian and Austro-Hungarian
prisoners of war’ His appointment marked the emer-
gence of the first formal attempt to establish an interna-
tional system to deal with refugee issues. Support,
however, was tentative: Nansen was given only adminis-
trative support by the League; NGOs provided the staff
and supplies.

Nansen’s preferred option was to seek the repatriation
of refugees, but he was clear that this should be voluntary.
He therefore established a principle which was to become
central to refugee law and practice.” Many refugees, how-
ever, did not want to return, and both they and the politi-
cal opponents of the new Soviet regime ensured that
refugees were allowed either to remain in the countries to
which they had fled or were resettled elsewhere.

Because nationality had become increasingly impor-
tant, documentation was required to enable refugees to
move on. Many of the refugees were stateless and a trav-
el document, the ‘Nansen passport’ was awarded to spe-
cific national groups who had lost the protection of their
state of origin: to Russian refugees (in 1922), Armenians
(in 1924), Assyrians, Assyro-Chaldeans, Kurds, Syrians
and Turks (all in 1928).

REFUGEES IN EUROPE: THE HOSTILE NEW AGENDA



Mass movements

The Second World War and its
aftermath

Events leading up to, during, and immediately follow-
ing the Second World War, heralded a radical
rethinking of the international structures for dealing with
refugees. In the 1930s specific national groups, including
refugees from Germany (1936 and 1938) and Sudeten
refugees from the former Czechoslovakia (1939) were
able to benefit from international conventions and resolu-
tions." However, ‘the real story and tragedy of this period
is not those refugees that fled their countries and were not
helped, but those that remained behind for a variety of
reasons.””> These included the individual Russians and
other Soviet citizens unable to escape Stalin’s purges of
the 1930s, and, most dramatically, the victims of the
Holocaust.

Although the League of Nations had established a
‘High Commission for Refugees (Jewish and other) com-
ing from Germany’ in 1933, it had been unable to provide
protection for those who were trying to escape. The first
High Commissioner, James G. McDonald resigned in
December 1935 in protest at his inability to deal effec-
tively with the situation.” In his letter of resignation
McDonald argued that it was not sufficient to attempt to
alleviate the circumstances of people who had fled; polit-
ical action was required to address the causes." Jews seek-
ing to leave Germany were prevented from doing so
because they had to sacrifice their financial assets. At a
time of economic depression they were unable to fulfil the
condition of potential host countries that they should not
become a burden to the public purse.

The Evian Conference called by President Roosevelt in
mid-1938 failed because of the refusal of Germany to
allow Jews to leave with their assets, and the refusal of
potential resettlement countries to accept any financial
burden. The UK blocked the possibility of resettlement in
Palestine which it administered under a League of
Nations mandate. The conference established the Inter-
governmental Committee on Refugees which was man-
dated, but failed, to negotiate an orderly process of
migration.”

In the face of the international community’s failure to
provide a solution, increasing numbers of Jews fled
Germany despite the dangers and the lack of certainty on
the other side of the border. By the outbreak of war in
1939 there were an estimated 100,000, mainly Jewish,
refugees in Europe who had not been resettled.’

As the war progressed, the number of refugees and dis-
placed people rose to an unprecedented level. One esti-
mate'” is that 60 million civilians were forced to move
from their homes. Many thousands of refugees did man-
age to escape, but it was the Holocaust that convinced the
international community, and particularly the European
and North American governments, of the urgent need to
find a way forward.

In the immediate aftermath of the war the Allies were
faced with the immense task of finding a secure home for
millions of displaced people and refugees. The United
Nations Relief and Rehabilitation Agency (UNRRA) was

set up to enable them to be resettled. Its task was made
even more complicated by the expulsion of over 12 million
ethnic Germans from the areas of today’s Central and
Eastern Europe which was occupied by Soviet forces.™ By
1947 when UNRRA was replaced by the International
Refugee Organization (IRO) there were still over 1 mil-
lion refugees in Europe."

Working outside the UN system, IRO focused primar-
ily on resettlement. With the post-war economic recovery
demanding more workers, the organization was highly
successful in its task. But as the years passed, new crises,
particularly in Central and Eastern Europe indicated that
refugees were not going to disappear. In December 1950,
as the TRO mandate expired, the Office of the United
Nations High Commissioner for Refugees (UNHCR) was
established, with the first High Commissioner taking
office on 1 January 1951. On 28 July 1951, an important
refugee convention — the Geneva Convention — came into
operation.

REFUGEES IN EUROPE: THE HOSTILE NEW AGENDA



Conventions and

categories

s the major international institution deal-

ing with refugees, UNHCR’s main role is

to protect refugees, and to encourage gov-

ernments to accept and take care of them.

UNHCR is a major intergovernmental
body upholding the Mandate and Convention relating
to the status of refugees and has been financed by gov-
ernments. Its responsibilities also entail giving informa-
tion, advising decision-making authorities and, more
rarely, taking part in the determination of refugee sta-
tus. In some countries it provides or finances legal
advice for asylum-seekers. In theory, UNHCR is an
independent and humanitarian non-political organiza-
tion. However, its position is delicate as it is financed by
states which might try to exert influence to reflect their
specific government policies,” and there are represen-
tatives of countries which have produced refugees on its
Executive Committee.

The 1951 Geneva Convention

With the failure of the League of Nations system to
protect individuals because of its emphasis on
national groups, the 1951 UN Convention on the Status of
Refugees attempted to provide a universal definition.
Under the Convention a person cannot claim refugee sta-
tus on the grounds of membership of a particular national
group as had been the case up until the Second World
War, but must justify individual persecution on specific
grounds. This has been portrayed as a shift to the recog-
nition and protection of individual ‘human rights’
refugees rather than the collective recognition of
‘humanitarian’ refugees.”

The 1951 Convention defines a refugee as any person
who:

‘As a result of events occurring before 1 January
1951 and owing to well-founded fear of being perse-
cuted for reasons of race, religion, nationality, mem-
bership of a particular social group or political
opinion, is outside the country of his [sic] nationali-
ty and is unable to or, owing to such fear, is unwill-
ing to avail himself of the protection of that country
and return to it.’

In addition to the limitation on time, the Convention
also allowed states to decide whether the events referred
to relate to events ‘occurring in Europe’ or ‘in Europe or
elsewhere’. Most states signing the Convention initially
confined the definition to events in Europe.

With its restrictions of time and geography the
Convention was intended to address the problems creat-
ed by the post-Second World War turmoils and the Cold
War. The High Commissioner’s mandate was originally set
for three years; it was thought that the refugee crisis fac-
ing Europe could be dealt with in a relatively short time.
Unfortunately this has not proved to be the case, and the
1951 Convention remains the major international instru-
ment in the field of refugee law. In 1967, the Bellagio
Protocol extended the provisions of the Convention to
post-1951 events.

Interpreting the Convention
and evaluating claims

he Convention’s definition lends itself to a variety of

interpretations. Its central clause incorporates objec-
tive and subjective criteria: not only persecution, but fear
of persecution. Persecution” is difficult enough to define
precisely, but ‘fear’, even if it has to be ‘well-founded’, is far
more elusive. Although UNHCR has produced a detailed
Handbook on Procedures and Criteria for Determining
Refugee Status,” interpretation of the criteria depends on
the approach of government officials who make the deci-
sions in line with current state policies. Such evaluation has
changed over time,” for example, many of the Europeans
for whom the definition was designed might not have been
granted refugee status if the Convention had been applied
in the same way as it is today.* This reflects shifting atti-
tudes in Western Europe, and a radical change in attitudes
to immigration following the post-war recovery period
which allowed for the easy absorption of the Hungarians,
and the subsequent economic collapse of the 1970s which
led to the restrictions on immigration into Western
Europe, particularly on people from ‘developing’ coun-
tries. A generally hostile attitude to refugees replaced the
previously favourable attitudes.

The Convention stipulates states’ obligations to
refugees who are granted refugee status. Most important
is the prohibition of refoulement: states are prohibited
from expelling or returning a refugee to a country where
he or she risks persecution. Other clauses detail obliga-
tions concerning the delivery of identity documents,
employment, education, and welfare. Apart from the non-
refoulement clause, these provisions offer states a large
measure of flexibility which can range from treatment on
a par with nationals to the more limited rights and entitle-
ments accorded to other foreigners.
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As of 1995, 127 states are signatory to the 1951
Convention and the 1967 Protocol® In principle, states
which grant the status of refugee are not bound to grant
territorial asylum, but in practice European states have
done so. All 23 members of the Council of Europe® have
signed the 1951 Convention, and only Hungary and
Turkey have limited Convention status to Europeans.

Decolonization, underdevelop-
ment and ‘new refugees’

he 1967 Protocol reflected historical developments in

‘developing’ countries resulting from a combination
of causes including decolonization, the formation of new
states, underdevelopment, class and ethnic conflicts, and
superpower rivalries — together these have been the root
causes which have led to civil wars, revolutions and dicta-
torships. Improved and cheaper transport, particularly by
air, has made it possible for a growing number of refugees
from ‘developing’ countries to seek asylum in Europe. As
they began to arrive in the 1970s they were called ‘new
refugees’, distinguishing them from their European pre-
decessors.”

However, the 1951 Convention excludes some peo-
ple who need protection: for example, victims of gener-
alized violence. In a number of cases such people are
protected by UNHCR through a procedure known as
‘good offices’. First used in 1957 this procedure was
extended by a resolution of the UN General Assembly
in 1959 to include all groups of refugees ‘who do not
come within the competence of the United Nations’.*
Many of the large groups of refugees in ‘developing’
countries have benefited from this procedure over the
past two decades.

‘Developing” country initiatives

With so many refugees originating in ‘developing’
countries, it is from there that new advances have
been made in the legal provisions for refugees. In 1969
the Organization of African Unity (OAU) Convention was
adopted which broadens the definition of refugees to
include:®

‘Every person who, owing to external aggression,
occupation, foreign domination or events seriously
disturbing public order in either part or the whole of
his [sic] country of origin or nationality, is com-
pelled to leave his place of habitual residence in
order to seck refuge in another place outside his
country of origin or nationality.”

Most refugees qualifying under this definition have
been resettled in countries neighbouring their homeland,
particularly in Africa. But increasing numbers have been
arriving in Europe in the 1980s and 1990s. The Cartagena
Declaration of 1984 which was adopted by the
Organization of American States (OAS) in 1985 also con-
tains a broader definition, including:

‘Persons who have fled their country because their
lives, safety or freedom have been threatened by gener-
alized wviolence, foreign aggression, internal conflicts,
massive violation of human rights or other circum-
stances which have seriously disturbed the public order’

Other regional international conventions on asylum
concern the Americas but they do not add to the defini-
tions presented above; the 1928 Havana Convention on
Asylum, the 1933 Montevideo Convention on Political
Asylum, and the 1954 Caracas Conventions on Territorial
Asylum and Diplomatic Asylum.

Other groups

wo other categories, not explicitly included in the 1951

Convention, have been given specific consideration:
women and conscientious objectors to military service. The
Executive Committee of the UNHCR programme indicated
in 1985 that states were free to grant refugee status to women
on the grounds that they were persecuted as a ‘particular
social group’ within the terms of the 1951 Convention.
Furthermore, according to a Resolution adopted at the
Council of Ministers in Copenhagen on 1 June 1993, women
who have been subjected to severe sexual assault who have no
assistance near their home are included in ‘vulnerable
groups’, and may be offered temporary protection.

Until the early 1990s, Sweden allowed deserters and
war resisters to seek protection. The UN Commission on
Human Rights recognized conscientious objection as a
valid expression of human rights which has made it possi-
ble in some cases (Canada, USA) to establish a claim for
asylum based on military desertion.

Other international and European instruments exist
which enable states to offer protection, for example: the
1984 UN Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment (which
has been signed by France among others), and the 1950
Council of Europe Convention for the Protection of
Human Rights and Fundamental Freedoms. It has also
been argued that the determination of refugee status ought
to be based on the violations of the standards of the UN
Universal Declaration of Human Rights® which stipulates
that: “Everyone has the right to seek and to enjoy in other
countries asylum from persecution’ (Article 14 [1]).

An emerging ethic of
human rights

No absolute definition or international law on refugees
exists, nor is it practicable. Taken together, the con-
ventions and resolutions represent an internationally-
accepted ethic of human rights which has emerged in
response to changing circumstances.® But the right to asy-
lum is limited even under these conventions. Refugees are
guaranteed the right to ‘seek’ asylum but not to obtain it:
it is the sole prerogative of the state to recognize refugees
and grant them asylum on its territory.* This prerogative
has become increasingly emphasized in recent years.
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Categories and statuses

he scope for interpretation offered by the Convention

has resulted in widely different applications in
Europe. Several legal and social categories of ‘refugees’
have emerged which vary from country to country and
whose rights also vary.

Convention refugees are granted refugee status
under the 1951 Geneva Convention. They are divided
into two groups. First, there are ‘quota’ refugees who are
taken in as a group and/or under a programme, such as
the Vietnamese in several European countries (quotas
may include mixed nationalities while only one nationali-
ty comes under the programme). Second, there are
‘spontaneous’ refugees who arrive in Europe on their
own accord and make an application for asylum accord-
ing to a national procedure. (People applying for refugee
status are known as asylum-seekers while they are
awaiting a decision.)

Because Italy ratified the Convention and Protocol
with a geographical limitation excluding non-Europeans,
it was the only European country with Mandate
refugees recognized under the UNHCR mandate. New
legislation in 1990 removed the limitation. In other
Western European countries there is generally no distinc-
tion between Convention and Mandate refugees.

If asylum-seekers are not recognized they are not
necessarily expelled. So-called humanitarian status or
de facto refugees are allowed to stay in the country for
humanitarian reasons under another status than that of
the Convention: status B or C in Scandinavian coun-
tries; asilo in Spain; exceptional leave to remain in the
UK; assimilé a refugié in Belgium; duldung in
Germany.* The variety in status in different countries
arises from ad hoc legal responses of states to changes in
the nature of refugee movements, and an unwillingness
of European states to recognize many asylum-seekers
under the Convention. The rights enjoyed under such
status are generally much more limited than those of
Convention refugees; this has caused a debate on their
legitimacy. Many NGOs argue that de facto status is
being used as a means of enabling refugees to be settled
without the rights and in worse conditions than if they
were granted refugee status. In the UK, for example,
refugees with exceptional leave to remain are not
allowed to be joined by their families for four years,
while those with Convention status have an immediate
right of family reunion.

The Council of Europe has expressed its concern about
the situation of de facto refugees’.* While acknowledging
that such people fall outside the scope of the 1951
Convention, there were valid reasons for people being
unable to return. These would include a reasonable belief
that they would be unable to exercise their human rights,
be discriminated against or be compelled to act in a man-
ner incompatible with their conscience. In addition, war
or serious public disorder are advanced as valid reasons
for refusal to return. Refugees in orbit refers to a phe-
nomenon where refugees are sent from country to coun-
try, with no country willing to accept responsibility and
examine their request for asylum.

UNHCR has denounced ‘legalistic and static’
approaches. People should be given some form of asylum
and humane treatment if they have valid reasons for not
wanting to return home even if they do not qualify in
terms of the Convention.*

With the mass movement of refugees resulting from
the war in former Yugoslavia, a new category, the notion
of ‘temporary protection’ — with the sole prospect of
their return as soon as the situation permits — has been
introduced.

Who is a retugee?

iven the variety of definitions and legal categories,

what characterizes refugees and differentiates them
from other migrants? One essential feature is that
refugees are involuntary migrants: in short, they did not
want to leave:

With a different goal and with motivations at
variance with those affecting voluntary migrants,
the refugee moves from his [sic] homeland to the
country of his settlement against his will. He is a dis-
tinct social type ... It is the reluctance to uproot one-
self, and the absence of positive original motivations
to settle elsewhere, which characterizes all refugee
decisions and distinguishes the refugee from the vol-
untary migrants.”™

Kunz argues that this applies whether people are
‘anticipatory’ refugees, who foresee the crisis, or
‘emergency’ refugees, who are victims of it. Zolberg
develops a more detailed analysis from a study of refugee
movements worldwide, and identifies three main types:
dissenters, target groups and bystanders. They share one
characteristic that merges the three categories into a
coherent set and distinguishes them from others: vio-
lence.® Violence encompasses a range of situations includ-
ing indirectly-inflicted violence, ‘by way of imposed
conditions that make normal life impossible’.
Furthermore, Hathaway argues that disenfranchisement
from one’s home society in a fundamental manner, is a
common element to all refugee situations.”

The involuntary character of refugees’ departure is not
always easy to identify. For example, loss of one’s liveli-
hood can result from economic causes such as a recession,
but particular groups or individuals may suffer especially
because they are deprived of land, employment or educa-
tion as a result of political persecution. Natural disasters
can also have discriminatory political consequences, and
also, in any case compel people to flee.

New realities and the need for
new definitions

he realities of the modern refugee phenomenon might

justify a re-evaluation of issues and definitions. Legal def-
initions and international conventions have evolved to include
and exclude various groups and individuals on different crite-
ria according to the character of a particular period.*
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The 1951 Convention definition with its provisions for
recognition on the basis of individual persecution was a
response to the horrors of the Holocaust and the realign-
ment of Europe following the Second World War. It
changed the status of refugees recognized under previous
agreements with the result that there were several cate-
gories of refugee, each with a different official status. For
two decades the 1951 Convention, complemented by the
1967 Protocol, seemed to satisfy the needs of refugees.
The definition was interpreted liberally, and immigration
policies were relaxed.

But from the early 1970s, the strict immigration poli-
cies of most European states have added new elements to
the question of asylum. Governments and parts of the
media have tended to portray asylum-seekers as immi-
grants in disguise. They fail to note that many immigrants
of the 1960s and 1970s were refugees ‘in disguise’. Liberal
immigration policies allowed entry without their having to
claim refugee status, an easier route taken by, for example,
many Kurdish and Turkish refugees going to Germany.
There are further complications where the same circum-
stances give rise to both refugees and economic immi-
grants. Economic depression causes economic migration,
but it can also create unrest resulting in repression and
refugee movements.

Althougl it is not always easy to make clear distinctions
between refugees and immigrants, it is essential to do so,
as their situation is covered by different national and
international legislation and conventions. Closing the bor-
ders to non-European (EU) immigrants while increasing
the pace of European integration has led to a stricter and
more limited interpretation of the 1951 Convention pre-
cisely at a time when refugee needs have become greater.

A major debate centres on the issue of whether the
1951 Convention is adequate, or whether it should be
revised or complemented by European agreements incor-
porating criteria to be found in the UN Universal
Declaration of Human Rights, the UN Convention on
Torture, the OAU Convention, the Cartagena Declaration
and the Council of Europe recommendations and resolu-
tions. Opponents of any change, particularly NGOs, con-
sistently argued that the 1951 Geneva definition could
accommodate all refugees if it was liberally interpreted. In
addition, they feared that, given present trends, European
states would take advantage of any opportunity to intro-
duce measures which would be even more restrictive. In
1993, however, the European Council on Refugees and
Exiles (ECRE) stressed the need for a supplementary
refugee definition. As we turn to an examination of the
number and origins of refugees in Europe, another major
question remains: how far will the recently-adopted tem-
porary protection formula be used in the future?

REFUGEES IN EUROPE: THE HOSTILE NEW AGENDA



Arrivals and recognition

tatistics on asylum-seekers and refugees in

Europe need to be treated with caution.

Detailed information is often difficult to obtain

and where data is available, great care needs to

be taken when trying to make comparisons
between countries or in drawing conclusions. The infor-
mation available for each country varies in the definitions
used and amount of detail included. When referring to the
number of claims for asylum in a particular year, some
countries will include arrivals under UN quotas or special
temporary protection measures while others will exclude
these from the total. Some countries count the number of
cases, while others count the number of individuals
involved in asylum applications. There are differences
between the way countries define asylum-seekers; and
while one country can give statistics which include every
request for asylum, another country might exclude from
its records all those who are turned away at the border.
While one country might be able to give a full analysis of
the nationality of asylum-seekers, another may not collect
this type of information. Although there have been inter-
government discussions and agreements on asylum-seek-
ers and refugees within the EU, every country has its own
legislation and way of processing and deciding on asylum
claims, and its own way of assembling data.

In spite of the limitations imposed by the reliability and
availability of data, it is possible to discern trends in the
situation of asylum-seekers and refugees in Europe.
Throughout this section, wherever reference is made to
‘Europe’, a listing of the country data used will be given in
an endnote. However, in general, ‘Europe’ will mean the
countries of Western Europe.

UNHCR has estimated that the world total of refugees
and asylum-seekers in need of international protection
and/or assistance stood at 15,337,000 at the end of 1995.2
Of these, 5.2 million were in Africa; 5.5 million were in
the Middle East; 1.4 million were in South and Central
Asia; 453,000 were in East Asia and the Pacific; 256,000
were in the Americas; and 2.5 million were in Europe,
including Central and Eastern Europe. The vast majority
of the refugees and asylum-seekers in Europe are to be
found in the countries of the former Soviet Union and the
former Yugoslavia.

The total number of people of concern to UNHCR
rose from 17 million in 1991 to more than 26 million in
1996. This includes approximately 13.2 million refugees,
3.3 million returnees, as well as 4.7 million internally dis-
placed. Taken together with an estimated number of at
least 30 million internally displaced persons worldwide,
the total number of people who have been forced to flee
their homes amounts to almost 50 million.*

:

Asylum applications

igure 1 shows the number of asylum applications in

Europe' between 1983 and 1995, compared to the
number of awards of Convention refugee status. After
several years when the number of asylum applications
increased annually, the trend in applications now seems to
be falling. The number of applications for asylum in
Europe rose almost every year from 1983, when there
were 73,700 applications, reaching a peak of 692,685 in
1992, but the number of applications has decreased every
year since then and in 1995 there were 283,416 applica-
tions. The number of people awarded full refugee status
under the UN Convention was 19,868 in 1983, this figure
peaked at 46,767 in 1993, and subsequently fell slightly to
43,100 in 1995.

The number of applications for asylum in selected
European countries during the same period are shown in
Figures 2.1, 2.2, and 2.3. These indicate the variation
between countries in the annual number of asylum appli-
cations. In Belgium, Denmark and Spain, the number of
applications for asylum increased between 1988 and 1993,
but there was a decline in applications in 1994 and 1995.
Asylum applications in the Netherlands followed a similar
pattern, except the number of applications reached its
peak a year later, in 1994, and then fell in 1995. In
Germany applications for asylum increased every year
between 1987 and 1992; and the numbers reduced in the
following years. Applications for asylum in France have
declined every year since 1989. The pattern of applica-
tions in the UK is somewhat different although the num-
ber of applications reached a peak in 1991 and declined in
the following two years; in 1994 and 1995 an increase in
the number of asylum-seekers was recorded. Provisional
figures for 1996* however, suggest, that the total number
of applications in 1996 will be less than that in 1995.

Figures 3.1, 3.2, and 3.3 show the distribution of asy-
lum applications between the countries of Europe® in
1985, 1990, and 1995 respectively. In each year over 40 per
cent of Europe’s asylum-seekers were in Germany. In 1985
the countries with the largest share of asylum seekers were
Germany (45 per cent), France (15 per cent), and Sweden
(9 per cent). By 1995, although Germany is still by far the
major recipient of applications for asylum, the pattern of
distribution among the other European countries has
changed, and the countries with the most applications are
now Germany (46 per cent), UK (16 per cent) and the
Netherlands (11 per cent).

As well as being distributed unevenly in absolute
numerical terms, asylum-seekers are also distributed
unevenly in relation to population size. Table 1 shows the
ratio of asylum-seekers to total population in selected
countries in 1995. From this table it can be seen that
Germany had a ratio of 633 residents to every asylum-
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Figure 1: Asylum applications and Convention status decisions in Europe, 1983-95
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Figure 2.2: Asylum applications in France, Netherlands and UK, 1983-95
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Figure 3.1: Distribution of asylum applications in Europe, 1985
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Table 1: Asylum-seekers compared to total population
in selected countries, 1995

Population — Asylum Ratio
(millions)  seekers/  Asylum seekers
refugees  to population

Belgium 9.9 11,409 1:872
Denmark 5.2 5,112 1:1007
France 58.0 20,170 1:2876
Germany 81.0 127,937 1:633
Italy 57.6 1,732 1:33300
Netherlands 14.9 29,258 1:509
Norway 4.3 1,460 1:2945
Spain 39.0 4,429 1:8806
Sweden 8.8 9,046 1:972
UK 58.4 17,021 1:3431
Croatia 4.5 189,500 1:24
Iran 61.3 2,075,500 1:29
]Ordan 4.1 1,294,800 1:3
Lebanon 3.7 348,300 1:11
Syria 14.7 342,000 1:43
Uganda 21.3 230,000 1:93

N.B. Figures for Jordan, Lebanon, Croatia,
Tran, Syria and Uganda are for refugees

Source: World Refugee Survey

seeker. The Netherlands, which had the third highest
number of applications, actually had the smallest ratio,
with 509 residents to every asylum-seeker. The UK, which
had the second highest number of applications for asylum,
had a much larger ratio, and came after, Belgium,
Denmark, France, Norway and Sweden when population
size was taken into account.

Countries of origin

Recently there has been an increase in the proportion
of asylum-seekers originating from Europe, and a
decrease in the proportion originating from Africa.
Figure 4 shows the percentage of asylum-seekers in
Europe from each continent in 1984, 1990 and 1993.4" In
1984, 42.5 per cent of all asylum-seekers originated from
Asia and 33.9 per cent originated from Europe. By 1993
the pattern had changed markedly, and applications from
European nationals made up 65.2 per cent of all asylum
applications made in Europe. This results from the con-
flict which accompanied the disintegration of the Soviet
Union and of Yugoslavia. In contrast the proportion of asy-
lum-seekers coming from Asian countries fell to 16.3 per
cent (this is due largely to the decrease in arrivals from
Vietnam). Figure 4.1 shows the percentage distribution

of asylum applications by continent of origin in selected
European countries. This illustrates the wide variations
between countries. Most of the asylum-seekers in
Germany are from Europe. Europeans also form the
largest proportion of asylum-seekers in Belgium,
Denmark, France, the Netherlands and the UK, but in
Spain the largest proportion of asylum-seekers is from the
Americas. The country of origin of asylum-seekers in
selected countries is given in Table 2, which lists the five
largest groups by nationality in 1992 and 1995.

Temporary protection and
refugees from former
Yugoslavia

Amajor new development in the 1990s has been the
existence of temporarily protected people in Europe,
fleeing from the war in former Yugoslavia. The conflict in
former Yugoslavia led to the displacement of many thou-
sands of people. In July 1992 the UNHCR called for a
response which was comprehensive and humanitarian,
while also recognizing the temporary and emergency
nature of the need for assistance.”® UNHCR felt that
because of the large numbers of people involved it would
not be possible for each claim for asylum to be individual-
ly assessed, and so some form of response other than con-
sideration under usual asylum application mechanisms
might be appropriate. Different countries responded in
different ways. Later there was a request for places to be
offered to ex-detainees and exceptionally vulnerable per-
sons, including medical evacuees, from Bosnia
Herzegovina who were in need of international protec-
tion. Many countries offered places to these people,
although there was a variety of approaches adopted in
determining the status of those vulnerable people in the
host country.

The majority of citizens of former Yugoslav states in
Austria benefit from a form of exceptional leave to
remain, whereby their tourist visas are extended while it is
considered unsafe for them to return. Asylum may be
applied for if the person so wishes. As of March 1993, it
was estimated that Austria was host to up to 68,000 peo-
ple from former Yugoslavia. Of these, 45,620 had excep-
tional leave to remain, 3,166 had applied for asylum,
between 12,000 and 20,000 were believed to be in the
country without being registered, and 200 places had
been offered for ex-detainees and vulnerable persons,
plus their family members.*

Belgium introduced a temporary humanitarian ‘dis-
placed person status’, for people coming from conflict
areas, or for ethnic minorities. This was restricted in
September 1993 so that it would normally only be grant-
ed to people from Bosnia Herzegovina, and in March
1995 was further restricted so that it could only be grant-
ed to people from Bosnia Herzegovina. People from for-
mer Yugoslavia were able to apply for asylum through the
usual mechanisms, although applications were frozen
pending the ending of hostilities.® Between September
1992 and the end of 1995, the status of ‘displaced person’
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Figure 4.1: Percentage distribution of asylum applications in selected European countries
by continent of origin of applicant, 1993

Figure 5: Asylum decisions in Europe, 1990-94
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Table 2: Largest groups of asylum seekers in selected European countries, 1992 and 1995
Belgium Denmark France
1992 1995 1992 1995 1992 1995
Zaire former Yugoslavia former Yugoslavia Somalia Turkey Romania
Romania Zaire Iraq former Yugoslavia Zaire Algeria
former Yugoslavia Romania Somalia Iraq Sri Lanka China
India Turkey former USSR Palestine Mali Turkey
Ghana Armenia Sri Lanka Afghanistan Romania former Yugoslavia
Germany Spain UK
1992 1995 1992 1995 1992 1995
former Yugoslavia former Yugoslavia Peru Romania former Yugoslavia
Romania Turkey Poland Cuba Sri Lanka N/A
Bulgaria Afghanistan Dominican Republic Iran Turkey
Turkey Iraq Senegal Equatorial Guinea | Pakistan
Vietnam Sri Lanka Romania Algeria Ghana
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was granted to 5,855 people, people mainly from Bosnia
Herzegovina and Kosovo.” There were applications for
asylum from a further 9,000 people from the whole of for-
mer Yugoslavia between 1991 and 1995. Belgium offered
places for 200 people from Bosnia Herzegovina as a result
of the request from UNHCR. In practice, the temporary
protection status was abandoned.

In Bulgaria there were no changes in asylum legisla-
tion as a result of the crisis in former Yugoslavia, although
people from former Yugoslavia who do not enter the asy-
lum procedures can have their temporary residence per-
mits renewed and so benefit from a form of temporary
protection. At the end of 1995 there were 58 citizens of
former Yugoslavia receiving temporary protection in
Bulgaria. Citizens of former Yugoslavia formed the second
largest group of asylum seekers in Bulgaria in 1994 and
1995, with 259 people applying for asylum during 1995,
and 156 in 1994.%

The Czech Republic passed decrees in 1992 and 1993
which allowed citizens of former Yugoslavia to apply for
temporary refuge instead of entering the asylum proce-
dures, however, as of December 1993 only citizens of for-
mer Yugoslavia could make new applications. At the end
of 1993, 38 people from former Yugoslavia had been rec-
ognized as refugees in the Czech Republic, and a further
2,335 people benefited from temporary protection, the
majority of whom were from Bosnia Herzegovina.
Temporary protection was offered to UNHCR for 500-ex-
detainees and vulnerable people.”

Denmark amended its asylum legislation in November
1992, and there were several subsequent revisions, in
order to allow invited groups to come to Denmark and to
give temporary protection in Denmark to people form for-
mer Yugoslavia. An office was opened in Zagreb in
September 1993 to deal with requests for temporary resi-
dence, mainly people from Bosnia Herzegovina, and by
March 1995 this office had granted permits leading to the
arrival of 6,280 people. There was a total of 17,600 people
from former Yugoslavia in Denmark with temporary resi-
dence permits as of the end of May 1995, plus a further
1,670 granted asylum in some form. Denmark will also
grant temporary residence permits to rejected asylum
seekers who cannot be returned to their country of origin.
Denmark offered 200 places for ex-detainees and vulnera-
ble people.”

Finland enacted a Special Law in December 1992 to
deal with the sudden increase in asylum claims from citi-
zens of the former Yugoslavia. Those who arrived before
July 1992 had their asylum applications frozen and were
issued with temporary residence permits, although these
were later made permanent. Those arriving after July
1992 had their asylum application dealt with in the usual
way.*® Those arriving under the quota for vulnerable per-
sons are granted full refugee status. To the end of 1994,
there were 2,872 applications for asylum from citizens of
the former Yugoslavia in Finland, mainly from Kosovo and
Bosnia Herzegovina.” In addition there were around 250
medical evacuation cases from former Yugoslavia, who
were given permanent residence. Finland initially offered
a quota of 72 place for vulnerable persons, with addition-
al places for their families, but in 1995 agreed to offer a
further 1,000 places over two years.”

France’s asylum laws have no category of ‘temporary
protection’ but temporary permission to stay may be given
to nationals of the states of former Yugoslavia who arrived
after the start of hostilities in Yugoslavia. An ‘Autorisation
Provisoire de Séjour’ (APS) allows for renewable visas to be
issued to those from areas of conflict, so long as that conflict
continues. Although the majority of APS have been grant-
ed to people from former Yugoslavia, there have also been
a few cases of APS being granted to people from Algeria
and Rwanda. At the end of 1992, 3,088 people benefited
form APS; at the end of 1993 this figure was 4,470 people;
and at the end of 1994, 1,874 people. It has been suggest-
ed that the lower figure for 1994 is due to people applying
for other status and those leaving France. Between 1990
and 1994 applications for asylum were made by 7,613 peo-
ple from former Yugoslavia, and of these over 3,000 have
been granted refugee status. France offered 1,320 places
for vulnerable persons, including their families. France
estimates that 10,000-20,000 people from former
Yugoslavia have arrived in France since the beginning of
the conflict outside the asylum and APS framework.”

There is a form of temporary protection in Germany,
which has existed for some time. Those who are not grant-
ed refuge status maybe given ‘duldung’, tolerated status.
This does not give the right of residence in Germany and
does not allow family reunion. Since April 1995 some tem-
porary residence permits (Aufenthalsbefugnis) have been
issued to asylum-seekers from Bosnia Herzegovina. There
are no statistics available on the number granted tolerated
status or temporary residence permits. The German
Ministry of the Interior says that at end of 1994 there were
350,000 civil war refugees from former Yugoslavia in
Germany, of whom 270,000 were from Bosnia
Herzegovina and 80,000 from Croatia.”

Greece does not have a temporary protection status,
but rejected asylum seekers from the former Yugoslavia
may be allowed to remain while hostilities continue in
their home country. Greece offered 150 places for vulner-
able persons.

There is no quota for the acceptance of refugees from
former Yugoslavia in Hungary. People from former
Yugoslavia may apply for asylum, and will be granted tem-
porary protection if they request it. A total of 131 people
from former Yugoslavia were granted refugee status from
1991 to the end of 1995.° The total number who have
received temporary protection is uncertain, but tempo-
rary protection was granted to 4,425 people from former
Yugoslavia in 1995.

Italy introduced legislation in September 1992 allow-
ing people from former Yugoslavia admission to Italy
under a form of temporary protection. This gave the right
to work and in many cases the right to family reunion.
Those admitted under this law may apply for asylum, but
the rights they receive as asylum-seekers do not include
family reunion nor in many cases the right to work, and
few have applied for asylum.® To July 1995, 59,130 people
from former Yugoslavia were granted temporary protec-
tion.”” In addition rejected asylum applicants from
Somalia may remain in Italy in order to work or study.
Italy offered a quota of 400 places for vulnerable persons,
and 166 people had entered Italy as part of the quota up
to the end of 1995.
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Between August 1992 and January 1995 an administra-
tive regulation introducing a temporary protection scheme
was in force in the Netherlands for displaced people from
the former Yugoslavia, however, from April 1993 this was
restricted to people from Bosnia Herzegovina. Under this
scheme, those considered to be displaced people would be
granted a temporary residence permit and their asylum
application would be decided at a later date. Temporary
protection was given to 7,198 people in 1992, of whom
2,573 were from Bosnia Herzegovina; 6,207 in 1993, of
whom 4,938 were from Bosnia Herzegovina; and 8,635 in
1994, all of whom were from Bosnia Herzegovina. The
Netherlands offered 800 places for vulnerable persons,
including their families.* The Netherlands began consid-
eration of suspended asylum applications from citizens of
Bosnia Herzegovina during 1995, and in most cases full
refugee status or permission to remain on humanitarian
grounds was granted. However when the Dayton Accord
was signed, those cases which had not been processed
were suspended again, and the people concerned had their
temporary status renewed.” The Netherlands has admitted
54 cases of medical evacuation from Bosnia Herzegovina,
212 ex-detainees, and their 265 family members.

Norway introduced collective protection for people
from former Yugoslavia, and under this scheme their asy-
lum application is suspended and the individual is given a
temporary residence permit. Norway initially offered a
quota of 900 places for ex-detainees and vulnerable per-
sons plus close family members totalling some 3,200 peo-
ple, and in 1995 agreed to offer a further 500 places. By
the end of 1994 it was estimated that 10,000 people from
Bosnia Herzegovina had arrived in Norway as a result of
the crisis in former Yugoslavia, of whom 2,000 were part
of the quota, and all were granted temporary protection.®
During 1995 a further 1,850 people from Bosnia
Herzegovina arrived in Norway, of whom 1,200 were part
of the quota and 600 were arriving for family reunion.”

Spain amended its asylum law in May 1994 to allow
the possibility of temporary protection for people fleeing
war situations and to allow the government to assist in the
evacuation of people from their own country should the
need arise. To November 1994, temporary protection was
granted to 1,626 people from Bosnia Herzegovina. Some
rejected asylum-seekers have also been given temporary
protection. A further 600 people, ex-detainees or their
family members, have been admitted as part of Spain’s
quota of 1,000 and have been given Convention status not
temporary protection.

In June 1993 the government of Sweden decided that
the outstanding asylum applications from citizens of
Bosnia Herzegovina would be handled generously, and
almost all applicants were given permanent residence per-
mits.® As of December 1994 approximately 48,500 people
from Bosnia Herzegovina had been issued a permanent
residence permit to remain in Sweden, the vast majority
on humanitarian grounds. The law on asylum was amend-
ed in July 1994 to allow the granting of temporary permits,
and Sweden awarded temporary protection to 2,380 peo-
ple in 1995, the majority of whom were from Bosnia
Herzegovina.”

Switzerland decided to grant temporary residence
permits to people fleeing the conflict in former

Yugoslavia, however all those entering Switzerland could
apply for asylum in they wished. At the end of 1994 there
was a total of 4,790 recognized refugees and 20,457 per-
sons with temporary residence permits from former
Yugoslavia. Residence permits may be issued to people
from states other than former Yugoslavia. Also there are
thousands of people from former Yugoslavia who do not
hold a residence permit.”

In the UK there were no legislative changes made as a
result of the conflict in Yugoslavia, but additions to that
already in existence. There already existed the status of
exceptional leave to remain, which could be granted at the
discretion of the Secretary of State to people who were
refused refugee status to allow them to remain in the
country on humanitarian grounds. This status allows an
individual to work or claim benefits, but unlike refugee
status family reunion may not be applied for until four
years after the status has been granted and it is not possi-
ble to obtain travel documents. The status is temporary
and subject to renewal, although a permanent status can
be applied for after seven years. In the 10 years between
1985 and 1995, about 23,000 people were granted full
refugee status, compared to over 70,000 who were not
recognized as refugees but awarded exceptional leave to
remain. From the start of the conflict in former Yugoslavia
to the end of 1995, there were 10,735 applications for asy-
lum made in Britain by people from the former
Yugoslavia. Of these just over 300 have been granted full
refugee status and just over 2,000 have been refused
refugee status but granted exceptional leave to remain. In
November 1992 the British government offered a quota of
1,000 places to vulnerable persons and ex-detainees plus
their dependants, and to April 1996 a total of 911 people
from Bosnia Herzegovina had arrived in Britain as part of
this quota plus 2,130 dependants. In August 1995 a fur-
ther 500 places were offered and to April 1996, 244 peo-
ple had arrived. Those arriving as part of the quota have a
status of temporary refuge on an exceptional basis, which
is similar to exceptional leave to remain but allows family
reunion immediately, and they do not need to apply for
asylum to obtain this status.™

Decision on asylum

ecisions on asylum applications which do not result in

the awarding of full Convention status do not auto-
matically lead to the asylum-seeker’s deportation. In some
countries there is an alternative status which may be
awarded when the asylum-seeker is deemed to be in need
of protection on humanitarian grounds. Figure 5 gives a
breakdown of asylum decisions in Europe™ between 1990
and 1994, and shows the number of asylum applications
resulting in recognition as a refugee under the UN
Convention, refusal of Convention status (while being
allowed to remain in some other status), or rejection of the
asylum application. The number of people allowed to
remain refers only to those people whose asylum applica-
tion results in the granting of exceptional leave to remain,
de facto status, or some form of leave to remain on human-
itarian grounds. It does not include those whose applica-
tions result in refusal of asylum status and who remain
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inside the country in which asylum is sought. It does not
include, for example, those applicants in Germany who are
refused asylum but obtain a temporary exemption from
deportation (duldung) and so remain within Germany. In
Europe as a whole, the number of decisions resulting in
full Convention status had been overtaken from 1992
onwards by the number refused refugee status but given
an alternative leave to remain. Details for selected
European countries show that for each between 1990 and
1994, only a small minority of applications resulted in the
granting of full refugee status. Figure 6.1 shows that in
Norway, a larger number were given residence permits on
humanitarian grounds than were given refugee status;
however an even greater number of applicants were
refused either status. The pattern is similar in the
Netherlands, Figure 6.2 except for 1993 when more deci-
sions resulted in full refugee status than temporary per-
mission to remain or permission on humanitarian grounds.
Exact numbers of decisions in France were not available,
but the recognition rate, that is the decisions resulting in
full refugee status as a percentage of all asylum decisions
made, is shown in Figure 6.3. In France, despite some
fluctuations the overall trend is for fewer applicants to be
awarded full refugee status. Decisions made in the UK
between 1990 and 1995 are shown in Figure 6.4. In each
year between 1990 and 1995 a greater number of appli-
cants were granted exceptional leave to remain than were
given full refugee status.

In all cases, other than those coming under accelerated
procedures which may be as short as 24 hours, it needs to
be remembered that there is a time lag between making an
asylum application and a decision being made. This time
lag may last anything from a few months to several years,
depending on the speed with which the receiving country
processes applications and whether an appeals procedure
is invoked. This means that in any given year, some of the
asylum decisions taken will be concerned with applications
made in the previous year or even earlier. For example, of
the 27,005 decisions on asylum applications made in the
UK in 1995, only 6,860 related to applications for asylum
which were made in 1995, and some (55) of the decisions
taken related to applications made in 1987 or earlier.”

The refusal of refugee status may lead to deportation,
but certainly not in every case. As already mentioned
rejected asylum-seekers in Germany may obtain different
de facto statuses and remain within Germany. Information
is not available on the number with this status in
Germany, but it must be substantial because there were
118,000 rejected applications in 1995 compared to around
21,000 deportations. It is difficult to assess how many
rejected asylum-seekers have managed to stay within
Europe, because many countries do not publish statistics
on the deportation of asylum-seekers.

Central and Eastern Europe

Asylum-seekers sometimes pass through one or more
countries of Central or Eastern Europe on their way
to Western Europe. Now, however, countries of Central
and Eastern Europe are increasingly becoming countries
of asylum, and only one or two are asylum producing

countries. This is probably closely related to the changes
in Western Europe, since it is becoming more difficult for
asylum—seekers to gain entry to most Western European
countries. Some Eastern European countries have signed
the UN Convention on Refugees and are starting to
implement legislation to deal with applications for asylum.
Statistics are difficult to obtain, but there is a limited
amount of information available.™

Applications for asylum in Hungary reached a peak of
53,359 in 1991, when over 48,000 arrived from the former
Yugoslavia, but since then each year has seen a decrease
in applications. The main countries of origin of asylum-
seekers in Hungary since 1989 are Romania, the former
Yugoslavia, and the former Soviet Union. However, the
Hungarian government signed the UN Convention on
Refugees but maintained the geographical reservation, so
itis only possible for asylum-seekers from Europe to apply
for refugee status. For those unable to apply, UNHCR
may recognize refugees under the Convention and seek
their resettlement in other countries, or temporary pro-
tection may be awarded. This was granted to 4,425 people
in 1995, and 1,181 people in 1994, compared to 79 and
179 granted Convention status in those years.

Full information on asylum-seekers in Poland is
unavailable, but a significant increase in applications for
asylum was recorded in 1995 as compared with 1994. This
is probably due to the border with Germany being made
more secure, leading to an increase in asylum-seekers
choosing to remain in Poland rather than attempt to gain
entry to another country.

In the Czech Republic the recognition rate for
refugees has fallen from a peak of 36.3 per cent in 1991,
when there were 1,979 applications for asylum, to 9.4 per
cent in 1994 (1,188 applications) and 3.7 per cent in 1995
(1,408 applications). Czech asylum law, introduced in
1991 after the government signed the UN Convention,
was amended in 1994, and this probably accounts for the
decrease in recognition rates. The largest numbers of
applications for asylum in 1995 came from nationals of
Afghanistan, Bulgaria, Iraq, Romania and the former
Soviet Union.

Bulgaria signed the UN Convention on Refugees in
May 1993. Since 1991, Bulgaria has seen an increase in
the number of asylum-seekers. (Data is not available for
earlier years.) The majority of asylum-seekers have been
from Afghanistan, the former Soviet Union and the for-
mer Yugoslavia. Many applicants from Afghanistan are not
new arrivals but have been in Bulgaria for some time as
students.
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efugees present a complex issue, bringing

into play a variety of potentially conflicting

policies. Granting asylum is a human rights

and humanitarian issue. But there are also

security considerations and social and eco-
nomic consequences, with the result that governments
make political decisions about refugees which may not
always accord with humanitarian principles.

It is, ultimately, the individual state which decides
whether or not to grant asylum and refugee status; and
decisions cannot be detached from the political consider-
ations that a particular government holds paramount.
Rates of recognition of refugees vary with regard to a
combination of the country of reception,” the country of
origin of the refugees, and the policies of the government
currently in power. The nature of the government can
fundamentally influence policies: for example, in the UK
the then Conservative government did not accept Chilean
refugees in the aftermath of the 1973 coup; between 1974
and 1979 the succeeding Labour government admitted
3,000 in an organized programme, which in turn was ter-
minated six months after the re-election of the
Conservatives in 1979.

From a foreign policy viewpoint the decision to accept
refugees will be influenced by the relationship with other
states, including international alliances, military pacts and
trade agreements. A particular decision may be dictated
by a specific set of international conditions and also by
adverse publicity. Foreign policy considerations also affect
decisions on individual cases, such as the Al Masari case in
the UK. Information on the country of origin of applicants
is partly provided by embassies whose main brief is to
ensure good relations with the countries concerned, not to
monitor their human rights’ records.

Domestic policies and politics bring other forces to bear
— at present the main concerns are related to immigration
control by and security of the state. Refugees are central in
many debates about immigration, but they are rarely dis-
tinguished by state authorities from immigrants. Decisions
are more likely to be dictated by labour requirements than
by refugees’ needs for protection. States fear that the
admission of a particular group of refugees may set a
precedent, thus creating a ‘pull effect™ attracting greater
numbers. The country of origin and the ethnic back-
ground/‘colour” of refugees also plays a part as European
countries are more hesitant to accept non-‘white’ refugees.

Differences of opinion also exist between different
departments of state. Refugee agencies know this and make
use of such discrepancies, playing on inconsistencies and
contradictions to promote their point of view. Such political
manoeuvrings make decisions on the basis of human rights
principles difficult, and multiply the possibility of variations
in the interpretation of the Convention. Different national
traditions in the cultural, legal and philosophical domains
complicate the matter still further.

:

Defending the right to asylum

he right to asylum has been defended by concerned
individuals and organizations and, in particular, by the
organized sections of civil society which are concerned
with the relationship between democratic rights, human
rights and the right of asylum. Former Director of the UN
Human Rights Centre, Theo Van Boven,” suggests that a
society’s degree of solidarity can be measured by its atti-
tude towards the vulnerable and marginalized, and it is
the NGOs that support their interests. Gérard Soulier
argues that the right of asylum is ‘preuve et garant du
droit démocratique’ (proof and guarantee of democratic
right), counterpoising it with the interest of states
because, expressed crudely in the words of the former
French Interior Minister, Charles Pasqua, la démocratie
s’arréte ou commence la raison d’Etat’ (democracy stops
where the state’s reason starts).™
Indeed large sectors of society have supported asylum-
seekers; the sanctuary movement testifies to this as well as
the campaigns launched in several European countries to
defend the right of asylum. Trade unions, religious groups,
women’s organizations and others have all made a contri-
bution. However, society itself is not homogeneous and
sections of it have sometimes turned against refugees — as
in the Swiss referendum on refugees and in the town of
Sjobo in Sweden which are described below.

Restrictive trends

European governments have become concerned with
the increase and unpredictability of asylum-seekers’
arrivals and the ‘loss of control” over their borders. This
has contributed to a chain reaction of restrictive measures
with the result that European countries are all displaying
the same restrictive tendencies.

Economic recession and unemployment by themselves
are not sufficient explanations for this trend. For example,
Norway was one of the strictest countries for asylum-seek-
ers in the early 1980s (certainly by far the strictest of
Nordic states), when it had virtually no unemployment.

Others say that public opinion has put pressure on gov-
ernments to tighten controls. Yet many individual members
of the public or groups have defended the right of asylum.
However, it is true that local populations have at times
demonstrated hostility towards refugees. For example a ref-
erendum among the 15,000 residents of Sjébo in Sweden in
the late 1980s decided against the acceptance of 15 Iranian
refugees. But this led to widespread national condemna-
tion, and public support for refugees.” Moreover, ‘public
opinion’ is strongly influenced by government decisions and
overall by the media. Large headlines on the ‘hordes of
bogus refugees’ are likely to trigger an adverse reaction
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while compassionate images on the plight of a particular
group have been shown to gain public sympathy.

Whatever the reasons, governments have introduced
measures to curb the number of asylum-seekers; asylum
legislation has been tightened up more than once in every
EU country in the last decade (with the possible exception
of Ireland).

Interpreting the 1951
Convention

estricted interpretation can be used as a means to

limit the number of refugees recognized under the
1951 Convention. Discrepancies in interpretations were
studied in detail in the ECRE European Lawyers
Workshop on the Implementation of Article la of the
Geneva Convention.*” In most European countries the
rate of acceptance of refugees has decreased considerably.
One lawyer argues® that there is excessive emphasis laid
on the objective criteria, and concludes that the spirit of
the Geneva Convention is no longer respected. According
to the Convention the applicant has to demonstrate ‘well-
founded fear of persecution’, and it appears that officers
interviewing asylum-seekers increasingly ask them for tan-
gible proof of persecution. Yet such proof is not always
considered sufficient as evidence, illustrated in the recent
case of a Cypriot who had scars from having been tor-
tured. It was suggested that he had deliberately inflicted
these injuries himself to support his asylum claim.
Medical evidence later supported the asylum-seeker’s
claim that he had indeed been tortured.” In Germany the
so-called ‘objectivity doctrine’ prevails which holds that
the determining factor is whether the perpetrator of per-
secution was politically motivated or not. This may mean,
for example, that asylum will only be granted when torture
is politically motivated.*® The EU has now agreed on an
even more restrictive interpretation of Article la of the
Convention (see below).

Whereas the rate of Convention refugee recognition has
diminished, the rate of recognition of humanitarian status
refugees has increased considerably. It may be either that
such refugees have come to Europe in greater numbers or
that people really entitled to Convention status have been
transferred into the other inferior categories.

Visas and deportations

S ince the 1980s, a variety of measures have been
adopted in Europe with the aim of reducing the num-
bers of asylum-seekers. In 1995 the UK applied visa
restrictions to 85 countries. These included all but two of
the countries producing significant numbers of asylum
applications in the UK.* Visa restrictions were also
imposed on nationals of the former Yugoslavia by many
European countries during the 1990s as refugees began
to seek safety from ‘ethnic cleansing’. Moreover, the EU
has agreed a common visa policy and has started to draw
up a list of countries whose nationals must produce a visa
to come into the EU.

In some cases agreements have been struck between
several countries to prevent the arrival of asylum-seekers.
In the most important arrangement of this kind made in
1985, people from the Near East, Middle East and South
East Asia could only receive a transit visa from the former
German Democratic Republic if they had a valid entry
visa for Denmark or Sweden.”” In 1987 an agreement
between the former East and West Germany closed the
‘Berlin gap’ through which asylum-seekers entered
Western Europe.

Visa requirements have been strengthened by the legis-
lation providing for fines on airlines or other transporters.
Some states felt that the Chicago Convention on
International Civil Aviation, which makes airline compa-
nies responsible for the cost of flying back passengers with-
out valid papers, was insufficient. Denmark (October 1988
amendment of the Aliens Act), Germany (since 1986) and
UK (the May 1987 Carriers Liability Act) imposed heavy
fines on companies carrying undocumented passengers. In
Germany repeated offences may lead to a company losing
its license to fly certain routes. While governments may
argue that these measures are not aimed at asylum-seekers
but are designed to control immigration, it remains evident
that asylum-seekers are most seriously affected as it is
more difficult for many of them to obtain valid passports
and visas.*® This has become even more watertight as the
Dublin and Schengen Conventions (see below) include
sanctions to transporters.

In some cases visitors requesting entry into a country
have to show a return ticket and sufficient money to cover
their stay; these were requirements imposed by Spain in
1989 because it found it politically difficult to impose visas
on Latin American countries with which it maintains spe-
cial relations. It is alleged that 30,000 Latin Americans were
refused entry to Spain in 1989 and 1990 until a protest was
raised by NGOs and Latin American governments.

On other occasions, police have examined passports on
aeroplanes, prevented potential asylum-seekers from leav-
ing the plane, or stopped them from leaving the interna-
tional area of the airport. This prevents people from
making an application which the governments in question
argue can only be done on national territory. If asylum-
seekers manage to reach Europe despite these hurdles,
they may still be sent back without being given a chance
to make a proper application, and it is believed that a
number of refugees are sent back secretly.

Increasingly, however, asylum-seekers are being returned
to so-called “countries of first asylum’ where they risk being
sent back to the country from which they fled. If an asylum-
seeker has passed through a country where they are deemed
to have been able to find protection, their application may
not be accepted when they arrive in Europe. Austria,
Belgium, Denmark, Switzerland, Sweden and the UK have
integrated the principle of ‘country of first asylum’ with their
legislation on asylum, although they do not implement it in
the same manner. In Belgium and the Netherlands, the asy-
lum-seeker must not have stayed more than three months in
a first asylum country to be eligible to apply for asylum; and
in Germany, staying more than three months in another
country may provide a reason for rejection at the German
border. The principle of ‘country of first asylum’ is inter-
preted very strictly in Norway and Denmark; in the latter,
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according to amendments to the Act of October 1986, one
hour in transit is sufficient for the rule of ‘country of first asy-
lum’ to be applied, which entails the return of the asylum-
seeker to the country of transit. This notion has been
adopted by the EU (see below) and in the 1990s it prevails
in Western, Central and Eastern Europe. Difficulties arise if
the country to which the asylum-seeker is returned is not
‘safe’. In 1992 a Tamil asylum-seeker arrived in the UK via
Italy. He was returned to Italy on the ‘safe country’ princi-
ple, where it appears that he was refused the opportunity to
make an asylum claim. He was deported to Thailand where
he was detained for many months.”

Refugees recognized under the 1951 Convention have
also been expelled. In one of the most extreme cases 10
Iranian and one Turkish refugee together with four asy-
lum-seekers and two foreign residents were removed
from France to Gabon in December 1987. After a massive
public outcry from within France and abroad they were
allowed to return.® States have even extradited refugees
or asylum-seekers although it appears to contravene the
non-refoulement clause of the Geneva Convention.
Between 19 July 1986 and 11 March 1987, France extra-
dited 50 Spanish Basques to Spain where they were
apprehended by the police and kept in custody for ques-
tioning. Some have since testified to Amnesty
International that they were tortured.® As the result of a
ruling by the Conseil d’Etat in April 1988 that a statutory
refugee cannot be extradited to their country of origin,
such actions are no longer possible.”

When refugees do finally get into a European country,
they may find that making an application for asylum is far
from easy. In Switzerland, for example, there are only four
border points at which an application can be made. In
many countries a lack of interpreters can delay an appli-
cation for so long that the legal deadlines have expired
before it can be presented.”

Deterrence

Anumber of so-called ‘deterrence measures’ have been
introduced to discourage asylum-seekers from com-
ing to particular countries. One set of measures limits asy-
lum-seekers’ freedom of movement in the country,
another deterrent is the use of detention. Although most
European countries have legal provisions for detention
these have not been extensively used except in Denmark,
Finland and the UK. In February 1994, 720 asylum-seek-
ers were detained in the UK.

Indeed the position is worst in the UK where as a
group, asylum-seekers ‘spend longer in prison than any-
one else held under Immigration Act powers’.** They are
detained in Campsfield Detention Centre near Oxford, in
conditions which are worse than those of common law
detainees in prisons. They are also detained in other
detention centres such as Harmondsworth (near
Heathrow airport) which can hold 96 people, or in ordi-
nary prisons when the centres are full. Asylum-seekers
were also kept for a time on a car-ferry off of Harwich, the
Earl William, which almost capsized when the hurricane
of October 1987 broke the boat’s moorings and swept it
onto the high seas — its inmates were transferred onto land

after this incident. However, this incident does not appear
to impede a new plan to buy a prison boat in 1997.

Furthermore, the use of detention is growing. In
Sweden, some detentions have involved the division of
families and the detention of children. This has raised
humanitarian and legal concerns,” which have been dealt
with in the 1989 Swedish Aliens Act.

One EU Resolution (1992), includes measures which
make it possible to restrict the freedom of people deemed
liable to expulsions, such as asylum-seekers. The move-
ments of asylum-seekers may also be limited in other
ways. These have included, compulsory housing schemes,
prohibitions on employment, restrictions on welfare ben-
efits — all of which can be considered a clear deterrent for
asylum-seekers.”

De facto or humanitarian status refugees have even
fewer rights. In Germany the de facto or humanitarian sta-
tus does not include family reunification provisions. In the
UK changes have been introduced regarding exceptional
leave to remain which can be deemed to constitute deter-
rence: refugees will have to wait for four years before they
can be joined by their spouses or children; and they will
have to live in the UK for seven years instead of four before
they can apply for permanent residence. In Norway the vast
majority of refugees, who are granted residence on human-
itarian grounds, will have to prove that they can support
their families before they are allowed in to the country.®

Specitic origins, specitic
destinations

ome European countries have been faced with particu-

lar refugee problems which are not relevant to other
European states. In Greece, Portugal and Spain, many
nationals who had been refugees elsewhere have now
returned. France and Spain have been involved in both
open and secret negotiations on Spanish Basque refugees
in France. Austria and Italy have granted temporary asy-
lum to people who were supposed to be settled in other
countries.” These latter countries as well as Greece are tra-
ditionally transit countries but this situation is changing as
asylum-seekers find it increasingly difficult to move on.”

The UK has been closely involved with the situation of
Vietnamese refugees in Hong Kong, and with the potential
exodus which may result when the colony reverts to China
in 1997, a situation exacerbated by the crushing of the stu-
dent protests in China in June 1989. The situation of the
Vietnamese refugees provoked an international outcry when
the British government forcibly repatriated some 50 asylum-
seekers from Hong Kong in late 1989. Furthermore, the
reception given to asylum-seekers from the UK’s former
colony, Nigeria, has been less than welcoming, with only 1
per cent granted refugee status in 1995, despite consider-
able evidence of human rights abuses.”

Germany’s attitude to refugees is affected considerably by
its commitment to assist and absorb ethnic Germans from
other parts of Europe. In addition to the large number of asy-
lum applications it receives from outside Europe, Germany
has absorbed a large number of East Germans and people of
German descent from Central and Eastern Europe.
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Serious criticisms have been raised by NGOs and
lawyers on issues including: the secrecy which surrounds
the formulation of intergovernmental conventions and
guidelines, the border discussions on asylum, the combi-
nation of visas and transporters’ sanctions, the restrictive
interpretations of the Geneva Convention definition,
refoulement to “first countries of asylum’, the detention of
asylum-seekers, and, more recently, possible forcible
repatriation to former Yugoslavia.'™

Refugees in Central and
Eastern Europe

Until 1989 Central and Eastern Europe were seen pri-
marily as a source of refugees moving west, often on
their way to the USA. After the large scale movements
from Hungary and the former Czechoslovakia in 1956 and
1968, the only similar exodus had been Poles who left
after the imposition of martial law in 1981. Most other
refugees were individual dissidents, who were generally
given refugee status in Western Europe. However, there
were wide variations in the treatment of the new Polish
refugees. Very few were accepted as refugees in countries
such as the UK where traditionally they had been warmly
welcomed. The new Western European attitudes to
refugees was also applied to East Europeans in the 1990s
when they moved in large numbers, as well as refugees
from ‘developing’ countries.

But the end of the 1980s brought new challenges to the
international refugee system, making Europe once again
the focus of actual and potential mass movements. Changes
within Central and Eastern Europe exploded in late 1989
and early 1990. Economic stalemate combined with social
discontent to bring about the collapse of the Soviet Union
and the ‘velvet resolutions” of the former one-party com-
munist states in most of the region; in the former Yugoslavia
a mass exodus was caused by the civil war.

The Western media has mainly portrayed the West as a
place of abundance and freedom. With the difficult eco-
nomic situation and shortages in consumer goods, Central
and Eastern Europeans have been attracted both to
potential economic betterment and to greater political
freedoms. These ‘pull factors’ have undoubtedly had a
strong influence on the decision of many people to seek
refuge in the wealthier parts of Europe. Yet, destabiliza-
tion of the former communist system has brought to the
fore old national, ethnic and religious tensions.
Unresolved by the treaties and agreements following the
two World Wars, and suppressed by the authoritarian
regimes which followed, old conflicts have exploded vio-
lently, and the demands for changes, whether based on
national or ethnic grounds, have become a source of a
growing number of refugees and the potential source of
major displacements in the future. Finally, the civil war in
the former Yugoslavia generated 3 million displaced peo-
ple and refugees.

REFUGEES IN EUROPE: THE HOSTILE NEW AGENDA



A new European asylum
regime

A further, and major, development at the very begin-

Introduction

he new asylum regime is being formulated
within the context of a profound crisis of an
economic, political, social and ideological
character in the ‘developed’ world. In Europe
the agenda has changed from a regime imple-
menting a selective but integrative policy of access and full
status recognition with full social rights and long-term set-
tlement, to one which maximizes exclusion on entry and
undermines status and rights with the perspective of a
short-term stay for refugees. This is associated with a more
comprehensive approach to asylum issues. Temporary pro-
tection is one cornerstone of the new regime in the making.

Prior to the mid-1980s it is not possible to speak of a
‘European policy’ on asylum and refugees. What could be
identified in the way of such a policy was only a conglom-
erate of different national policies among European states,
with many policy differences, and little in the way of har-
monization. Admittedly common trends could be found
but these were not derived from any concerted effort.

After the mid-1980s a process of harmonization of poli-
cies on asylum began, but at intergovernmental level with-
in the EU. Two major events precipitated this process: the
imminent Single European Act which, among other
issues, prepared for the abolition of EU internal borders,
and the dramatic increase of asylum-seekers arriving in
Europe at a time when the economic recession made
newcomers unwelcome’. The initiatives taken in the wake
of this are far-reaching; indeed they are still being pursued
and expanded. Convergence, restriction and secrecy is the
paradigm prevailing in this phase of European policies.

It has to be noted that the question of asylum, hardly
raised at intergovernmental and international meetings in
Europe in the early 1980s, has grown to become one of
the central issues deserving special declarations, resolu-
tions and policy formulation. All the main European bod-
ies have taken it up and some were created specially for
that purpose. Asylum also occupies an increasingly promi-
nent place on the agenda of human rights organizations
and religious groups.

The first structure set up to harmonize policies on asylum,
drafted the Schengen Agreement, which generated a cen-
tripetal movement. All the 12 members of the EU developed
similar initiatives which former European Free Trade
Association (EFTA) countries are presently eager to join,
signing parallel treaties on asylum and immigration. It means
that all the European countries which do not produce
refugees at present and are not likely to do so in the foresee-
able future are to be associated in this harmonization process.

ning of the 1990s, was the huge upheaval which altered the
map of Europe and had a profound impact on asylum
issues: namely the dismantling of communist regimes. On
the one hand, it produced the lifting of controls from the
former Eastern bloc. On the other hand, the crises and
conflicts which ensued produced a mass refugee move-
ment from former Yugoslavia. This was accompanied by
the threat of population movements from other parts, after
refugees from Central and Eastern Europe had lost their
former ‘legitimacy” and the favourable bias which the Cold
War had awarded them, and had largely stopped coming to
Western Europe. This has prompted a variety of initiatives
from the EU with a view to containing refugees, which will
be studied in the following sections. The new restrictive
paradigm has thus become fully established. The growth of
racism and xenophobia in Europe has arguably produced
another momentum to restrict asylum.

Schengen and Dublin

ast discrepancies in law, procedure, and traditions

have resulted in tremendous inconsistencies in
refugee policies and practice throughout Europe.
Concerned about the imbalances and injustices created by
the current situation, the Council of Europe and UNHCR
have attempted to tackle the problem. The Council of
Europe produced its first Recommendation on
Harmonization in 1976 and a second on the
Harmonization of National Procedure related to Asylum
in 1981. The latter does not propose any formal system,
but invites European states to check that their procedures
and practices meet with standards recommended by the
Council of Europe which require: an ‘objective and
impartial judgement’, referral of the decision to a ‘central
authority’, ‘clear instructions’ to immigration officers
against refoulement, and permission for the application to
remain while the asylum request is being examined."

In the mid-1980s governments concluded that they need-
ed to harmonize their asylum policy. However their propos-
als were not in accordance with the human rights standards
as described by the Council of Europe guidelines; the main
thrust of their discussions concentrated on measures to
reduce the number of asylum-seekers and refugees in
Europe at almost any cost. As individual countries have
introduced restrictive measures, refugees have been divert-
ed to those with more open policies. The main purpose of
the harmonization attempts by the EU seems to have been
to uniformly increase restrictions.
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This harmonization project is not devoid of conflicts.
States have specific national interests and some groups of
countries share common views opposed to those of other
groups. A clear north-south split divides Europe on the issue
of refugees. As previously mentioned, the southern European
states have traditionally been points of entry and transit coun-
tries for asylum-seekers — many of whom tend to move north
to find better conditions of settlement. Moreover Italy had
entered a reservation to its signature of the 1967 Protocol
which meant that it did not recognize non-European
refugees until 1990. However, northern states want their
southern neighbours to make themselves responsible for, and
settle, the refugees who arrive on their territories.

The Convention applying the Schengen Agreement of
14 June 1985" was signed on 19 June 1990 by the founder
members Belgium, France, Germany, the Netherlands
and Luxembourg — and instruments permitting accession
to the Treaty were signed by Italy on 27 November 1990,
by Spain and Portugal on 25 June 1991 and Greece on 6
November 1992. The Convention had to be ratified by all
member states before it could become operational, and
prior to this national laws had to be modified to enable its
implementation. The Convention which came into force
on 1 September 1993 was to be applied from 26 March
1996. Negotiations are taking place on the adherence of
Denmark, Finland, Iceland, Norway and Sweden.

The Dublin Convention determining the state respon-
sible for examining applications for asylum lodged in one
of the EU member states, and which will supersede
Schengen regarding asylum, was signed in Dublin on 15
June 1990 by all the EU members. It will come into force
when TIreland ratifies it (possibly in 1997). The
Convention on the crossing of external borders had not

been signed by the end of 1996.
Considering an application for asylum

A central issue has been to establish which state is responsi-
ble for examining a specific asylum request. In order to
avoid multiple applications, it was agreed that an application
for asylum should be considered only by one state.

Governments retained as a guideline the notion of
‘country of first asylum’. To define beyond doubt what this
meant, the elucidation put forward was that: “The more
one state manifested its agreement to the arrival or even
to the stay of an asylum-seeker, the more this state
became responsible."” Granting a visa was deemed to be
the most crucial indicator. The Schengen Group and the
EU (Dublin Convention) expressed similar opinions on
this. The proposed rules are summarized as follows:

The main criterion is which state authorized entry
(Schengen Agreement Art. 30, Dublin Convention Art. 5).
The state which granted a residence permit or the visa of
‘longest duration” was to be deemed responsible. If a state
did not require a visa it was nonetheless deemed respon-
sible as this constituted an ‘implicit agreement’ to the
arrival of the asylum-seeker. When a visa was valid in sev-
eral countries, as is already the case in the Benelux coun-
tries, the country responsible would be the one where the
asylum application was handed in. If an asylum-seeker
was found in an irregular situation the first border
reached would determine which state was responsible.

The Schengen and the Dublin Conventions broached
the issue of expulsion in order to reinforce the question of
responsibility. To this end the proposal stipulates that each
state must ensure the expulsion of applicants to whom it
has refused asylum, in order to prevent them from cross-
ing into neighbouring countries. Moreover, to protect each
country from the ‘irresponsibility” of others, a ‘readmission
clause’ was included in the proposals. Consequently, the
country in charge of examining the application will have to
take back asylum-seekers who may have entered other
member countries irregularly (Schengen Agreement Art.
33, Dublin Convention Art. 10).

The Dublin Convention introduced an additional crite-
rion to determine the state responsible for examining asy-
lum requests, that of close family links; and a transfer of
responsibility is planned if necessary. The Schengen
Agreement also added that the treaty-making state that
had granted refugee status and residence to an alien
should be bound to take into consideration an asylum
application from a member of their family if all the parties
concerned agree to it. In this instance, the definition of
family member includes spouse, unmarried minor chil-
dren (under 18 years of age), and father and mother of
unmarried minors.

It is also possible for a state, other than the one
deemed responsible, to examine the request in accor-
dance with its national procedure if it had special ties with
the applicant or ‘for humanitarian reasons, based in par-
ticular on family or cultural grounds’” (Dublin Convention
Art. 9). Within the Schengen Group it was agreed that asy-
lum requests could be examined by a state which was not
responsible “for special reasons concerning national law’."*

The Schengen Agreement and the EU draft
Convention on the crossing of external borders impose on
air-, sea- and land-transporters the obligation of taking
back immediately an alien refused entry; they must also
take measures to ensure that aliens have the required doc-
uments to travel. In order to enforce this, the states con-
cerned are expected to introduce sanctions accordingly.'
They will also introduce penal sanctions on anyone who
‘for purposes of gain’ helps or tries to help an alien enter
the territory without the required documents."

Procedures

Procedures have not given rise to a great deal of debate,
as a consensus was rapidly reached. It was agreed that
national procedures should be left as they stood to handle
applications. Subsequently the EU agreed on a Resolution
on minimum guarantees for asylum procedures which
covers the right of asylum-seekers during the examination
procedures, appeal and revision of their application, man-
ifestly unfounded asylum requests, applying at the border,
unaccompanied minors, and, women.'”

Exchange of information

The Schengen Group and the Dublin Convention pre-
pared a detailed list of the type of information to be gath-
ered, including general information on national
procedures, statistical data on the monthly arrival of asy-
lum-seekers and their breakdown by nationality, the
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emergence or significant increase of certain groups and
more specific information on the countries of origin
(Dublin Convention Art. 14) and on individual asylum-
seekers; this also includes information on members of the
family," their documents, itineraries, and decisions taken
about their cases. For this purpose the Schengen
Information System (SIS) will be computerized.

From the point of view of the asylum-seekers, informa-
tion concerning their countries of origin alone might be
beneficial if it was sufficiently accurate. All other registers
of data mentioned above belong to a vast police operation
which appears necessary only if asylum-seekers are con-
sidered unwelcome and a ‘threat’ to European states.

Circulation of foreigners

A broad discrepancy exists between the views of the EU
draft Convention on the crossing of external borders and
the Schengen Agreement concerning the circulation of
asylum-seekers and refugees within the confines of the
Community.

The Schengen text treats refugees in the same way as
other aliens holding a residence permit from one of the
contracting states. They will be able to move freely within
the borders of the Schengen states if they have a valid
travel document, but will be obliged to declare themselves
to the competent authorities on entry or within three days
of entry (at the choice of the contracting parties)."*”

The EU draft Convention adopts a different attitude,
arguing that the absence of broader checks will make it
impossible to prevent asylum-seekers and refugees from cir-
culating, concluding that it is best to try and put some order
into their movements. Refugees would be allowed to stay in
another EU state for up to three months without a visa, and
asylum-seekers who cross an internal border must register
with the police or relevant authorities within 72 hours.

All documents constituting the basis for these agree-
ments were being kept confidential while they were dis-
cussed internally as well as details of the meetings of the
Schengen Group and the EU which remained shrouded
in secrecy.

The Steering Group on Asylum and Immigration (pre-
viously the Ad Hoc Group on Immigration)" continued
and intensified its work after the drafting of the Dublin
Convention and came up with recommendations for
approval by the ministers for immigration. There is a
marked contrast between the laboriousness associated
with the drawing up and signing of the conventions men-
tioned above and the speed and efficiency of the Steering
Group in passing subsequent resolutions and recommen-
dations. Whereas the Schengen and Dublin Conventions
took about five years to be completed and were still not
yet implemented by all concerned at the end of 1996, sev-
eral resolutions and conclusions have been agreed and
been approved by the Council of Ministers. They do not
have the same status as the conventions mentioned above
and are not legally binding but Ministers agree to incor-
porate them into their national legislation and guidelines.
This is a much speedier process than the process leading
to the ratification of a convention and requires no discus-
sion in national parliaments. The character of the Steering
Group did not make it accountable to any EU institution.

The Steering Group submitted a programme of work
which was approved at the Maastricht Summit in 1992 estab-
lishing the foundation of the EU and they have been follow-
ing it through. In theory, the main aim of the Steering Group
is to regulate and control immigration into the Community,
which in their view means guarding external borders on
questions of security and immigration."” In practice it has
meant that priorities were largely dictated by measures
believed necessary for the implementation of the Dublin
Convention (see later) and the forthcoming Convention on
the crossing of external borders, which had not been signed
by the end of 1996. These Conventions directly placed a
number of issues on the agenda which needed to be resolved
before their implementation could even be considered; this
is the case for manifestly unfounded applications, host third
country (often called first country of asylum), countries
where there is no serious risk of persecution, expulsions and
visas as they require clarification and agreement. Others,
such as a clearing house on asylum, and a centre for infor-
mation, discussion and exchange on the crossing of frontiers
and immigration, follow from the tasks stated in the conven-
tions. Some of these are examined in more detail below.
Currently, new texts are being discussed which may be incor-
porated into the Treaty on European Union. However these
texts are likely to be seriously modified before the Inter-gov-
ernmental Conference completes its work.

After Schengen and Dublin

The Resolution on manifestly unfounded
applications for asylum

This Resolution was approved in 1992 at the meeting of
the EU ministers during the UK presidency for immigra-
tion (30 November to 1 December 1992) and states that
applications for asylum will be considered as manifestly
unfounded when they raise no substantive issue under the
Geneva Convention and New York Protocol for one of the
following reasons: ‘There is clearly no substance to the
applicant’s claim to fear persecution in his [sic] own coun-
try” or, ‘the claim is based on deliberate deception or is an
abuse of asylum procedures’ (both Article 1a).

In considering this Resolution the key question to be
asked is whether bona fide refugees are given real oppor-
tunities to be recognized even though they may find
themselves channelled into an accelerated procedure
because their application appeared to be manifestly
unfounded. However, if an overwhelming interest in
reducing the entry of refugees was to underpin imple-
mentation, this Resolution gives the authorities plenty of
opportunities to invalidate an application on grounds of
form rather than content.

The Resolution on a harmonized
approach to questions concerning host
third countries

The substance of an applicant’s claim is not considered
relevant (paragraph 1). Cases will be channelled into the
accelerated procedure and the application may not be
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examined at all by a certain EU state if a third host coun-
try is identified. The danger for asylum-seekers was shown
in the practice of those countries which send them back in
a chain process, which ends in their return to the country
where they feared persecution.

The Conclusions on countries in which
there is generally no serious risk of
persecution

These Conclusions are also brought about by the
Resolution on manifestly unfounded applications which
includes a reference to this concept. These Conclusions
appear to have given rise to controversies and disagree-
ments. In the first place the intended plan was to establish
a common list of such countries for all the EU member
states; it was abandoned because: “The majority of delega-
tions voiced misgivings for political or diplomatic reasons,
or because absence from a list might imply that the coun-
try was unsafe’."* Instead the Conclusions provide guide-
lines to each individual state in assessing which countries
could be considered to generally have no risk of persecu-
tion and will, through an exchange of information, reach ‘a
common assessment of certain countries’ (Conclusions on
Countries). However, some countries such as Germany,
the Netherlands and the UK have already drawn up lists
of such countries. It also appears that the drawing up of an
EU common list was foreseen in 1996.

The elements to be considered in the assessment of
these countries ‘should be taken together’, and include:
previous numbers of refugees and recognition rates;
observance of human rights, formally and in practice; the
existence of democratic institutions; and stability.
Nationals of countries on these lists suffer from a negative
assumption which prejudices their case, especially if they
are channelled on a fast track procedure.

The Resolution on the harmonization of
national policies on family reunification

This Resolution applies to people who are lawfully resi-
dent with the expectation of a long-term stay but not to
Convention status refugees for whom national guidelines
generally already exist. However, it concerns many other
refugees granted another status. It appears to be very
severe and seems to reduce the possibility of family reuni-
fication to the most restrictive practices existing in
Europe."®

Recommendation regarding practices
followed by member states on the
expulsion of people lawfully present in
their territory

This is not specifically designed for asylum-seekers but
may apply to them in some cases. It concerns people who
‘have entered or remained unlawfully’, which involves
grounds of public safety or national security, or who ‘have
failed definitively on an application for asylum’ without
having any other claim to stay."* Moreover, measures are
included to make it possible to restrict the freedom of

those liable to expulsion (section II), for the identification
and documentation of the people concerned (section IIT)
and for the prosecution of people who facilitate or har-
bour illegal entrants as well as those who employ them
(sections V and VI). Readmission agreements are to be
made and the agreement between Poland and the
Schengen states is cited as a model (section IV).

Recommendation concerning checks on
and expulsion of third country nationals
residing or working without
authorization

115

This Recommendation was approved at Copenhagen (1-2
June 1993). Again this does not specifically target asylum-
seekers but could affect them greatly. The strongest
impact of this Resolution is probably the checks it intro-
duces on people who are ‘known or suspected of working
without authority including persons whose request for
asylum has been rejected’. Asylum-seekers may be con-
cerned because they are not allowed to work in several
European states, despite the fact that international human
rights instruments are quoted. In any case these measures
will have a profound influence on issues pertaining to per-
sonal liberty and democratic rights."®

Resolution on minimum guarantees for
asylum procedure

This new Resolution was produced by the Steering
Group after the signing of the Treaty on European
Union. It covers the right of asylum-seekers during the
procedure of determination, appeal and revision of their
application, manifestly unfounded asylum requests,
applying at the border, and unaccompanied minors and
women."” ECRE and Amnesty International forwarded
an immediate response to warn that the Resolution fell
short of international standards in the exceptions which it
permitted: on the suspensive effect of an appeal, and on
the principle that decisions on asylum claims must be
taken by a central competent authority and on nationals
of other EU member states. Furthermore, concern is
expressed on the notion of ‘third host country” which in
this instance is deemed to lead possibly to orbit situations
or chain deportation.

The EU interpretation of the 1951
Convention definition

The most prominent measure taken by the EU (under the
Treaty on European Union) is the Joint Position on the
harmonized application of the definition of the term
‘refugee’ in Article 1 of the 1951 Geneva Convention. It
deals, among other issues, with the determination of
refugee status, i.e. criteria and individual/collective deter-
mination, the establishment of evidence, the meaning and
source of persecution, situations of civil war and internal
conflicts, relocation within the country of origin, refugee
sur place,” conscientious objection, and cessation of
refugee status. This document and the draft which led to
its finalization have attracted many comments and criti-
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cisms from various bodies including UNHCR, ECRE and
the Dutch Standing Committee of experts in internation-
al immigration, refugee and criminal law. They challenge
the limitation awarding refugee status only to people suf-
fering persecution by the state or with the state’s tolerance
or complicity. EU member states do not accept the claim
of somebody who is persecuted by a third party and whom
the state is wnable to protect (author’s emphasis).
UNHCR demonstrates that this notion is nowhere stipu-
lated by the 1951 Convention,”™ while ECRE and the
Standing Committee give examples of five European
countries where jurisprudence has not adopted this inter-
pretation.”!

Another contentious question is that of relocation
within the country of origin (internal flight alternatives).
Safeguards are needed to accompany this notion: it can-
not apply in the case of state persecution, the route and
escape must be safe and accessible, but ECRE warns that
it must also offer a durable solution with the possibility
for the people concerned to settle down and earn a liv-
ing.”2 UNHCR also warns that a decision concerning the
existence of an internal flight alternative (i.e. within the
country of origin), ‘should be based on a profound knowl-
edge and evaluation of the prevailing security, political
and social conditions in that part of the country’ and
should not be applied in the framework of accelerated
procedures.'

With regard to civil war and other internal or general-
ized armed conflicts, UNHCR and ECRE stress that the
determining factor must always concern whether the asy-
lum-seeker has a well founded fear of persecution based
on one of the reasons stated in Article 1a of the refugee
definition, independently of the state of peace or war in
their country of origin. A final remark must be made con-
cerning this harmonized application of the definition,
nowhere does it refer to de facto refugees nor does it open
the possibility of any additional text concerning them,
while permitting the heterogeneous practices of states in
this respect.

Resolution on burden-sharing with
regard to the admission and residence of
displaced persons on a temporary basis
(25 September 1995).

This Resolution makes provisions to take into account
prior contributions made by member states in the pre-
vention or resolution of the crisis, and factors which
affect their capacity for reception. It is very broad and
difficulties in its implementation can be anticipated.
However it establishes the long-term position of the EU
on temporary protection and is clearly designed for any
possible future crises.

In the period following the Schengen and Dublin
agreements, EU states seem to be preparing a compre-
hensive and long-term strategy with the aim of restricting
asylum through cooperation and harmonization of poli-
cies. The first and main leg of this strategy relates to con-
trols and restrictions on entry. This is demonstrated by the
list of priorities established in the Ad Hoc Group report

(Steering Group) submitted to the Maastricht Summit
and the progress made by the Steering Group in tackling
these priorities. The one area selected for a ‘rapid and
deep-going” harmonization is that of asylum.'**

The policy changes connected with control and restric-
tions and the work related to them is well advanced, as
indicated by the resolutions and recommendations stud-
ied above: the application of the Dublin Convention, the
harmonization of substantive asylum law, the harmoniza-
tion of expulsion policy, a clearing house, legal questions,
and conditions for receiving applications for asylum. More
general issues which have been dealt with are guidelines
on expulsions, illegal immigration, visas and readmission
agreements with other countries. Each of the measures
taken to date addresses the question of control and
restriction of admissions. This includes restrictions
regarding access to asylum procedures. Visa requirements
combine with carrier sanctions to make it extremely diffi-
cult for refugees to use their fundamental right to seek
asylum. The Schengen Agreement and the Dublin
Convention ensure that carrier sanctions will be intro-
duced in all EU states and this process has already start-
ed. At the same time a common list of countries whose
nationals need visas to enter all EU states does not allow
for any flexibility. A tight and complete body of measures
is being built up, as demonstrated by the frequent cross-
references to resolutions and conventions.

The Treaty on European
Union, old definitions and new
concepts

he institutional framework for dealing with asylum

policies in EU countries may change in the future. It
appears that intergovernmental agreements might no
longer be a major mechanism for harmonization of asylum
in the EU; this has important implications for the open-
ness of the debate. The greater measure of openness and
consultation with the Commission (and to a lesser extent
with the European Parliament) follows from the Treaty on
European Union. The latter defines three areas of com-
petence called pillars. The first pillar, on community mat-
ters, includes the determination of third country nationals
needing a visa and the adoption of a uniform format for
visas, for which the Commission has the right of initiative
and the Parliament that of being consulted. The second
pillar, on common foreign and security policy, does not
mention asylum and immigration issues specifically but
these are likely to be broached under its auspices. In this
sphere the Commission is to be ‘fully associated” with the
Council’s work and the European Parliament is to be
informed and consulted on basic choices in policy.

The third pillar deals with justice and home affairs, and
devotes a good deal of attention to immigration and asy-
lum issues. In this area the Commission has a shared ini-
tiative with member states and the European Parliament
is to be informed and consulted, although this does not
appear to happen. There is a possibility of transferring
some questions from the third to the first pillar — as advo-
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cated by many NGOs —i.e. under community competence
through a system of ‘passerelle’ (transfer).

During 1996, governments in the EU seemed reluctant
to bring immigration and asylum issues under the first pil-
lar of EU matters. But the European Parliament does not
appear to be ready to relinquish its right to be consulted
(although again, this does not appear to be happening). As
for the European Commission it intends to fully make use
of its right of initiative and put forward a variety of com-
prehensive proposals on asylum and immigration.'®
Moreover it insists on preparing a report on the transfer-
ring of asylum matters at least, from the third to the first
pillar (which would be supported by many NGOs). A tug-
of-war is thus being waged among the different EU insti-
tutions over the control of asylum issues.

Central and Eastern Europe

Central and Eastern Europe represents a substantial
challenge to the EU regarding asylum. The situation
which prevailed in the 1980s has altered dramatically.
Most Eastern European borders were closed under com-
munist regimes and few people succeeded in getting out.

The dominant Cold War ideology made it easy for these
people to be recognized as refugees in the West. In the
1990s all this has changed. The dismantlement of com-
munist regimes had enormous consequences for refugee
and asylum issues in Europe. When the demise of these
governments started, mass movements of refugees
crossed borders or took refuge in foreign embassies.
Borders are now open and Central and Eastern
Europeans can travel. But Western European govern-
ment are much less keen to accept them because their
numbers have risen dramatically and no ideological gain
can warrant their acceptance now that the Cold War has
ended. Their concern is enhanced by the realities and
threats which ethnic strife and general upheavals pose in
terms of population movement in these regions.

Several initiatives are being taken to deal with this sit-
uation: one question is that of asylum-seekers coming
from countries bordering the EU or EU-EFTA states who
might cross into these countries. Another issue is that of
asylum-seekers originating from elsewhere and passing
through a Central or Eastern European state before
entering a Western one.

One measure designed to control entry has been to
impose visas on nationals of Central and Eastern
European countries, such as Bosnians and Bulgarians, in
particular when they are producing or likely to produce
population movements. Another has been to prepare
readmission agreements with those countries. Under
Germany’s leadership the Schengen Group has already
taken measures to deal with these possibilities and signed
a Protocol of readmission with Poland and other neigh-
bouring states in March 1991.

Where former Yugoslavia is concerned more specific
decisions were taken. However, the level of coordinated
response and ‘burden’-sharing for the admission of
refugees from that region remained disproportionately
low and slow relative to the scale of the crisis.

On 30 November 1992, EU states adopted a
‘Conclusion on people displaced by the conflict in the for-
mer Yugoslavia’. Tt is worth noting that since then more
than 90,000 former Yugoslavians have applied for asylum
in Germany and their number later rose to 300,000. This
Conclusion happened after the High Commissioner for
Refugees convened the International Meeting on
Humanitarian Aid for victims of the Conflict in former
Yugoslavia which endorsed a seven-point humanitarian
response plan on 29 July 1992.

On 1 June 1993, EU states adopted a “Resolution on
certain guidelines as regards the admission of particularly
vulnerable groups of persons from the former Yugoslavia’.
By then there were 3 million displaced people from the
former Yugoslavia, more than 2 million of whom had
remained within ex-Yugoslav territory, while 650,000 were
outside the territory of the former Yugoslavia as refugees.
It is clear that the initiative and the relief efforts have rest-
ed overwhelmingly with UNHCR and NGOs, despite the
European character of the crisis which could have war-
ranted decisive action from the bulk of Western European
countries and particularly from the EU states. The crisis
in the former Yugoslavia has brought about a new arsenal
of concepts and practices among Western countries’ asy-
lum policies.
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Internalization

The notion of internalizing refugees means keeping them
within their area of origin. In Bosnia Herzegovina," ‘safe
havens’” were created to be guaranteed by and under the
supervision of the UN although initially it had not
favoured this option. However, as tragically demonstrated
in Zebrenica in 1995, ‘safe havens’ are perceived by all
concerned as unsafe. In the EU conclusions and resolu-
tions quoted above, it is declared and then emphasized
that displaced people should be encouraged and helped to
stay in the ‘nearest safe area to their homes’. While assis-
tance would be given to make this possible, any other
alternative will be envisaged only if this proves impossible.
This kind of circumscribed regionalization has attracted
wider interest and was also pursued by the Inter-govern-
mental Consultations in a substantial working paper on
reception in the region of origin.’ A trend appears to
have been established.

Containment

If internalization is not possible, EU states promote con-
tainment, i.e. a narrow interpretation of regionalization,
whereby refugees should remain within the territory of
former Yugoslavia. Out of 3 million refugees, only 650,000
were received in countries which were not former
Yugoslav territory. The EU would make ‘provisions to
assist with material assistance in supporting reception
centres in the former Yugoslavia’. Indeed, large resources
in cash and material assistance were sent out for humani-
tarian purposes in former Yugoslavia.'®

Temporary protection

Finally, the main concept adopted and implemented in
the case of former Yugoslavia is that of temporary protec-
tion as stipulated in the Conclusion on people displaced
by the conflict, whereby EU states undertake to respect a
number of guidelines including: ‘Readiness to offer pro-
tection on a temporary basis to those nationals of the for-
mer Yugoslavia’.

Who is deemed to benefit from temporary protection?
According to the Conclusion it must be people coming
direct from combat zones, who are within an EU state
border and cannot return to their homes ‘as a direct result’
of the ‘conflict and human rights abuses’. This limits
access to temporary protection considerably.

In addition, temporary protection could be offered to
‘vulnerable groups’, as defined by the Resolution on cer-
tain common guidelines (Copenhagen 1 June 1993). Such
groups are: detainees as prisoners of war in internment
camps who are at risk for ‘life or limb’, people in critical
need of medical treatment who cannot obtain it in situ,
those who have been subjected to severe sexual assault
with no assistance possible near their home and generally
those who are ‘under direct threat to life or limb” and who
cannot be protected otherwise. All these categories broad-
ly meet UNHCR recommendations although they do not
specifically include “children at risk’® or “persons who for
other reasons specific to their personal situation are pre-
sumed to be in need of protection’." The one innovation

for many states in this list concerns women subjected to
sexual assault, thus creating a new category of people wor-
thy of protecti()n on a European scale.

This type of temporary protection differs from the tem-
porary protection awarded in other regions of the world in
situation of large-scale influx and for which the UNHCR
drew up recommendations: EXCOM Conclusions No. 19
(XXXT) on Temporary refuge in 1980 and Conclusion No. 22
(XXXII) on the protection of asylum-seekers in situation of
large scale influx in 1981. As pointed out by Kjaerum,* tem-
porary protection had previously been perceived as an inter-
mediate step towards a durable solution, i.e. in the country
of entry or as resettlement in a third country. In the case of
former Yugoslavians there has been no such perspective as
the only plan seriously considered is to return refugees to
their country of origin as soon as possible. ‘Burden’-sharing
has proved impossible; three or four countries bordering the
region host 50-60 per cent of some 600,000 refugees not liv-
ing in an immediate neighbouring country.”™ This has been
reinforced through the introduction of visas for nationals of
former Yugoslavia by most Western European states and by
returns to ‘first host countries’ if the refugees did not arrive
directly from their country of origin.

As we have seen, most European countries have made
offers of temporary protection, however, large discrepan-
cies exist where the situation of people benefiting from
temporary protection is concerned. Not only does it differ
according to the country of reception but conditions of
reception may also vary within the same host country as a
result of an arbitrary set of factors such as whether the
person has been admitted under a ‘vulnerable group’
quota or has arrived spontaneously, whether accommoda-
tion is provided in a refugee centre or with hosts. Even
access to the asylum procedure is not uniform; some
countries make it available immediately upon arrival, oth-
ers suspend it for a few months as in the Netherlands, or
two years as in Denmark. Some refuse it altogether, mak-
ing it incompatible with a temporary protection.'

UNHCR and NGOs are concerned that temporary
protection may in practice entail the withholding of
refugee status and exclusion from an integration pro-
gramme. Particularly sensitive issues are those related to
the access to asylum procedures, the right to family
reunion, the right to work and training and to education.’
More generally, there is a risk of setting a precedent cre-
ating second-class refugees, which would also lower pro-
tection standards for others.'”

Finally, UNHCR has examined the position of refugees
from former Yugoslavia vis-a-vis the Geneva Convention
definition and concluded that many would qualify for
refugee status. It recommends applicability of the defini-
tion to deserters and war evaders in this particular context.
It refutes the argument that the situation of civil war turns
people into ‘war refugees’, as the movements of popula-
tion are not just the consequences of the war but one of its
goals for the purpose of ethnic cleansing. It also argues
that even if civilians are the perpetrators of these crimes
the persecution is not invalidated by the fact that the legal
or de facto power is not directly responsible as it either
tolerates them or is incapable of preventing them."” This
means that people under temporary protection would
most probably have obtained Convention status if they
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were put through the determination procedure and is pre-
sumably one reason why they were discouraged from so
doing. However, those who would not meet the
Convention criteria would have been entitled to protec-
tion on humanitarian grounds. This form of temporary
protection has come to stay; a temporary protection with
the sole perspective of return. Already before the negoti-
ation of the peace settlement at the end of 1995, the EU’s
General Affairs Council stipulated that goodwill on the
part of countries of origin to accept the return of refugees
was to be one of the criteria for the granting of recon-
struction aid to states of former Yugoslavia.'

Temporary protection is a notion which has come to
stay in Europe. However, many aspects of its mode of
implementation are still being debated and their resolu-
tion will determine the standard of protection awarded.
These include: the circumstances in which temporary pro-
tection will be deemed appropriate, the criteria for deter-
mining its beneficiaries, the duration of temporary
protection status and their standard of treatment. Other
questions concern the relationship of temporary protec-
tion to asylum procedures, the crucial issue of return, the
‘burden’-sharing and the nature of international action
about conflicts in areas of origin, which are concomitant
with the concept of temporary protection.

The UNHCR

he UNHCR has been a major player in the introduc-

tion of temporary protection for displaced former
Yugoslavians. Because of its policies, it has attracted sharp
criticisms. From the lawyers’ community, Hathaway
accuses the organization of having given tacit approval to
the use of temporary protection ‘as an opportunity or
excuse to restrict refugees’ rights.”® Concern is also voiced
by ECRE with regard to temporary protection’s impact on
the standards of treatment for refugees in general.'
UNHCR realpolitik and the apparent trading of an EU
agreement to offer temporary protection to former
Yugoslavians against more precarious social rights appears
to be confirmed by one intergovernmental mouthpiece:
‘Enhancing the rights of beneficiaries so much that the
stay would become more permanent... could diminish
both the capacity and willingness of states to provide such
protection’."* Goodwin-Gill notes that changes wrought in
UNHCR’s mandate are leading to a lessening of protec-
tion for refugees ‘substituting “humanitarian action” for
the duty to provide international protection’.'"

The UNHCRs failure to protest against refoulement
and the promotion of repatriation in less than secure con-
ditions might be tantamount to an abandonment of pro-
tection and of its mandate.

Conclusions

he EU, or more precisely a number of its member
states, have been a driving force for the setting up of
the new asylum regime. Their initiative was motivated by
two interrelated factors: the will to tighten up on immi-

gration controls and the determination to regain complete
sovereignty over national borders. This explains why the
Geneva Convention and its potential beneficiaries have
been the main target of an intensive effort on the part of
the EU, because according to the Geneva Convention to
which states are signatory, refugee determination must be
guided entirely by the moral claim of the applicant.
Manifestly such goals could only be attained through the
harmonization of policies which is a major feature of the
new regime. States did not dare renege on the Convention
for fear of an uproar from the organized sectors of civil
society and international bodies. The chosen strategy was
thus to clip its wings and reduce its scope as much as pos-
sible through intergovernmental agreements and a battery
of EU resolutions, recommendations and conclusions.

The main features of the new regime examined in this
section can be summarized as follows:"*

A fundamental change takes place with regard to
instruments and statuses:

e The Geneva Convention becomes a residual

instrument while asylum is governed by ad hoc or
indirect instruments giving rise to varied ad hoc

statuses;

e The new instruments are non-binding in the
shape of guidelines;

e The non-refoulement clause on the whole is
maintained;

¢ Group determination in a negative (‘safe country’
notion) and positive (former Yugoslav vulnerable
groups) manner replaces individual determina-
tion;

e Temporary protection is introduced with return

as the only durable solution envisaged;
e Access to host countries and to the asylum proce-
dure are made increasingly difficult.
The standards of treatment are severely downgraded:

e Stay becomes uncertain and short term; tempo-

rary protection makes this explicit;

e ‘Non-integration’ and a reduced level of social

rights replace integration policies;

e Hostility and prejudices towards refugees are

increased.

A ‘comprehensive’ approach prioritizes protection and
action outside potential EU reception countries to pro-
vide help in situ or as close to the area of origin as possi-
ble. It also proposes repatriation combined with
reconstruction programmes (in former Yugoslavia).

It was clear that protection could not be abandoned
totally and that many refugees could not be returned to
their place origin. Ad hoc statuses were implemented but
the prevalent xenophobia and the anti-immigration
rhetoric of governments made it difficult to offer integra-
tion in the society of reception. Other status refugees
were often left in limbo about their situation apart from
being allowed to remain. Temporary protection solved the
dilemma: protection was granted, but for a limited period
with return as the only outcome envisaged. The question
of integration did not have to be posed; and family
reunion was perceived as negating those premises.
Moreover, the instruments adopted to govern temporary
protection were guidelines, albeit on a European level and
thus while furthering the harmonization process, did not
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impinge in any way on national sovereignty (this is
stressed more than once by the Secretariat of the Inter-
governmental Consultations 1995). This is why temporary
protection was a major breakthrough for EU govern-
ments.

Reception and settlement policies are consistent with
the new asylum regime examined above: the general
assumption which underpinned policies towards facilitat-
ing a long-term stay for refugees in the old regime are
reversed.

This new asylum regime is part of a new immigration
regime. The plan is ‘controlled managed immigration’,
that is the recruitment of temporary contract workers to
meet the needs of the economy. These will be sent back
with no possibility of settling down’; integration is defi-
nitely kept out. We are witnessing the setting up of inte-
grated asylum and labour migration policies by
governments.'* For asylum this has meant ‘the downgrad-
ing of the entire European asylum system’.""
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Europe“

Ithough governments have not given priority
to conditions of settlement, international con-
ventions, refugee agencies and NGO place
considerable emphasis on this area.

The 1951 Geneva Convention stipulates the obliga-
tions of states which grant refugee status and makes a
number of recommendations regarding employment and
welfare which include rationing, housing, education, pub-
lic relief and all aspects of health and social security. The
UN Universal Declaration of Human Rights also makes a
case for satisfactory conditions of living, Article 25 (1)
states that:

‘Everyone has the right to a standard of living
adequate for the health and well being of himself [sic]
of his family, including food, clothing, housing and
medical care and necessary social services, and the
right to security in the event of unemployment, sick-
ness, disability, widowhood, old age or other lack of
livelihood in circumstances beyond his control.”*

The Declaration also includes the right to employment
and education.

In Europe, both the European Parliament and the
Council of Europe have concerned themselves with
refugees and asylum-seekers’ conditions of settlement,
stressing the importance of this issue."” The Commission
devoted a substantial section of its communication on
immigration and asylum policies (1994) to reception and
integration issues. Even the EU is preparing a ‘plan of col-
lective action’ for minimum reception conditions for asy-
lum-seekers.'*

The question of settlement is a fundamental one from
several points of view. First, in terms of the Geneva
Convention, states undertake to meet certain minimum
standards. People should not only be granted admission,
but should be enabled to lead a normal life. In a paradox-
ical argument, lack of settlement facilities has sometimes
been used as a reason for limiting the number of places
offered to refugees® making the issue of even greater
importance for them.

Satisfactory settlement is not only beneficial for
refugees but also for the societies in which they settle.
Positive policies enable refugees to make a contribution
instead of being a potential burden. A dramatic example is
that of the 15 Nobel Prizes won by refugees who have set-
tled in the UK. There are many more examples of valu-
able, albeit less spectacular, contributions made by
refugees and these will be examined below.

Institutions, policies and issues

S everal institutions have a role to play in the settlement
of refugees and depending on circumstances, may
interrelate more or less amicably, sometimes entering into
conflict with, or simply ignoring, one another.

On the whole governments have taken few direct
responsibilities in settlement other than making a finan-
cial contribution. A few have managed the reception of
refugees in organized programmes. Refugee settlement
falls within the remit of different ministries in different
countries: The Regional Centre of Social Security of
Lisbon in Portugal; the Ministry of Labour and Social
Security in Spain; the Ministry of Immigration in Sweden;
and several ministries in France (Social Security, Foreign
Affairs, Interior Ministry).

More often than not central government has handed
over total or partial responsibility for the settlement of
refugees to NGOs which it helps financially: this is the
case in Belgium, Denmark, France, Italy, Norway, Spain,
Switzerland and the UK. This pattern has increased the
discrepancies in provision as NGOs have different meth-
ods and approaches. In France, for example, they divided
their responsibilities according to the task: the Croix
Rouge looks after reception at airports and takes care of
unaccompanied minors; the Cimade organizes language
classes; and France Terre d’Asile takes charge of hous-
ing.”" In the UK, on the other hand, the division has been
territorial: in taking care of refugees from Vietnam,
Ockenden Venture, Refugee Action and the British
Refugee Council shared out the country by regions
between themselves for several years.

The involvement of NGOs has been positive, offering
greater flexibility and frequently more commitment. In
addition they have been shown to organize settlement far
cheaper than governments. In some cases established
NGOs have been criticized for limiting their work to rec-
ognized refugees,” but this is no longer widespread and,
in any case, alternative organizations have been created
which do not discriminate between categories of refugees.

Two negative aspects of NGO work can be cited: some
lack of professionalism for which goodwill cannot always
compensate,”™ and occasional rivalry between agencies
which does not work in the refugees’ interest. Results are
most positive when liaison exists between the various
NGOs and with other agencies.

NGOs may be involved in the first stages of settlement
and thereafter hand over the refugees to local government
authorities. In every country there is a point where local
authorities have to play a role although the timing varies. In
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Denmark refugees whose asylum applications have been
approved come under the Danish Refugee Council and their
transfer to local authorities takes place 18 months later. Local
government bodies may take an active role in the resettle-
ment: in the Netherlands and Sweden they are funded for
this purpose. In many countries, including the UK, lack of
specific funding has made local governments reluctant to
devote resources to refugees, whose needs are frequently
ignored. More dramatically, in Belgium some municipalities
took illegal action in refusing to register refugees on the
grounds that it placed too great a ‘burden’ on them.” As a
result refugees were unable to get medical care, send their
children to school or receive social assistance.

A major concern is the lack of information and training
for local government employees who deal with refugees.
The Council of Europe Standing Conference of Local and
Regional Authorities of Europe (SCLRAE) drew up rec-
ommendations on the treatment of refugees, in particular
regarding appropriate training of local authority officers.
It also recommended the nomination of specific local
executive officers to take charge of the issues relating to
refugees in each authority."

Refugee associations also have a role to play in the
process of settlement. Refugees have demonstrated a
great ability to reconstitute their communities and have
created associations that perform a variety of functions,
ranging from Chilean concerts to Vietnamese New Moon
festivals and Kurdish Newroz celebrations. They also offer
advice and can act as mediators as well as pressure groups.

UNHCR summarized the central role played by
refugee organizations in five vital areas: they help new
arrivals with practical matters relating to integration; they
provide psychological and material support; they help
refugees maintain their cultural identity; they promote a
positive image among nationals of the host countries
through cultural presentations; and they provide an
opportunity for meaningful activity, enhancing refugees’
self-image.” As a result SCLRAE recommended that
local authorities promote the creation of local and region-
al associations of refugees and cooperate with them."””

These initiatives have been widely welcomed, but there
is a need for greater understanding of the settlement
process and for policies which reflect this. A number of
central issues need clarification if progress is to be made.

Settlement: the major issues

For the individual asylum-seeker the process of settle-
ment begins on arrival. This is, however, not the view
of the authorities who want to differentiate between those
who will be given permission to stay and those who will
not. Moreover, many countries have deliberately created
poor conditions in the pre-asylum period in order to deter
asylum-seekers. This policy is maintained in spite of the
potential length of the waiting period and in the knowl-
edge that it is detrimental to eventual settlement of those
who are accepted, thus in their own terms increasing the
‘burden’ on the receiving society.” It is generally accept-
ed that it is particularly important for the asylum-seeker
that he or she be allowed to work as soon as possible after
submitting their application.'®

Reception centres

Most European countries have reception centres. These
may occupy a motley collection of premises — old hospi-
tals, hostels or even unused barracks. Opinions are divid-
ed as to their desirability and on the optimum length of
stay. It has been argued that they are useful because they
do not leave people isolated, they make it easier to dis-
tribute the necessary provisions, and allow for a medical
check. They are also a relatively cheap mode of reception.

Against this it is claimed that centres isolate people
from society by creating an artificial environment, and
they may develop a dependency if the length of stay is
prolonged.™ In the UK, refugees from Vietnam stayed for
as long as a year in centres.'

Another objection to reception centres is that mutually
hostile communities may be housed together. In Spain
one group had to be moved when Laotians and
Vietnamese were housed in the same centre.'®

Housing

Housing is a basic need, but even here there is no agreed
policy or practice. Generous provision is made for public
or subsidized housing in some countries. Refugees are
provided with a good deal of social housing in
Scandinavia, and in the Netherlands 5 per cent of all
newly-built dwellings with government subsidies are
annually set aside for refugees.*® On the other hand, in
Belgium, housing has to be found in the private sector.
More commonly there is a combination between the two
systems, as is the case in France and the UK, where hous-
ing associations have played a central role in providing
housing to refugees. In most instances housing is not easy
to obtain rapidly, and this is frequently a cause of pro-
longed stays in reception camps.

The allocation of accommodation immediately raises
other questions such as the geographical location and dis-
tribution of the refugees. In Belgium a ‘distribution plan’
has been approved by the Conseil des Ministres establish-
ing criteria for determining how many asylum-seekers
should be allocated to particular municipalities. The crite-
ria include the ratio of inhabitants to the national popula-
tion, the relative prosperity of the municipality, and the
number of asylum-seekers already assisted. This plan has,
however, been partly held in check by the refusal of some
municipalities to accept additional refugees.™

Another approach has been the dispersal policy used in
the UK for the settlement of Vietnamese. The govern-
ment and the relevant NGOs agreed that no more than 10
and no less than four families should be housed in the
same municipality, despite the fact that the refugees
themselves often expressed the wish to be housed near a
‘Vietnamese community’.' The rationale behind this
decision was that it would not ‘overburden” any single
local authority and would facilitate local support; it would
avoid the creation of ghettos and a possible backlash on
the part of local populations. Ten years later the
Vietnamese refugees have regrouped in a few large cen-
tres — London, Birmingham and Manchester. This pattern
of secondary migration is confirmed by studies of refugees
in Canada, Sweden and the USA and indicates a need to
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develop policies which will take account of refugees wish-
es to remain together as a community.

However, if refugees are to be concentrated, the local
authorities concerned will expect financial support to
enable them to provide appropriate services. In the
Netherlands this approach has been tried with so-called
‘nuclear’ municipalities. In Sweden some municipalities
were asked to ‘specialize” in certain ethnic groups of
refugees and given a financial incentive to do so with the
result that it has become easier to provide adequately
trained staff and sufficient resources. A study of local and
regional authorities concludes that the most desirable
model is the concentration of refugees in medium-sized
cities."™ A significant benefit is that refugee communities
can provide support to their members, particularly in the
case of relatively homogeneous groups. An original pro-
ject of housing a group of 500 Hmong and another group
of 400 Hmong in French Guiana (Latin America) has
shown good results."""

Employment

It is possible that an overriding concern for providing
housing risks placing obstacles in the way of finding
employment. As a rule accommodation is easier to find in
areas where unemployment is high. And employment is
arguably the most important single factor in successful
settlement. But it is not an easy question to resolve.
Refugees face major hurdles in trying to break into
employment, and paradoxically, one needs to have a job in
order to obtain one; an employer’s reference is generally
required and a positive curriculum vitae is necessary for
an application to be successful.

Qualified people often cannot practice because there is
no equivalence of degrees and qualifications, and they
experience severe downward social mobility. In addition
an appropriate language course is required as profession-
al work usually requires a good knowledge of the host
country’s language. In some cases additional training is
required to adapt expertise to a new system and new idio-
syncrasies. Arrangements of this kind were made in
France for Latin American social workers."™ In other
cases not being a national of the country makes it impos-
sible to enter certain professions such as being a school
teacher in France. In some cases legislation governing
employment has been modified to take into account the
specific situation of refugees. In French universities the
rule limiting a non-national lecturer’s contract to three
years has been waived for Convention refugees.

Manual workers do not depend so much on language
but may find that their specific skill is not needed in
Europe. However, their greatest problem is the discrimi-
nation experienced by refugees, especially if they come
from a ‘developing’ country. They are frequently offered
the most menial and worst paid jobs. Although no accurate
statistics are available, it is safe to say that a good number
of refugees have had to take up casual undeclared employ-
ment — in catering, childcare, decorating and cleaning.
Obviously refugees may succeed in moving on to regular
and stable jobs and this has a value beyond its monetary
reward; as one refugee said when this happened, it was as

though his dignity had been given back to him.

There is some evidence that local contacts and initia-
tives vyield the best results in providing employment
opportunities.' Employment schemes developed by
refugee workers with local employers have proved posi-
tive. In the Netherlands strong ties were established
between training schemes and local employers; in
Birmingham in the UK a refugee association has obtained
funding for an employment development officer who
builds up contacts with local employers; in France the
centres d’hébergements have created useful links with
local employers and even launched or supported job cre-
ation schemes.'™

Self-employment projects are another possible avenue.
In the south of France successful rural projects have been
set up.”” In Spain a government programme provided
facilities and financial support to refugees who wanted to
start a business or work on the land."” A few enterprises of
this kind have proved successful in France and in the UK
in the form of restaurants and craft shops. In the UK these
started as cooperatives with loans from the Industrial
Common Ownership Finance Limited — a government
body for the support of workers” cooperatives — and a
grant from the County Council. Many other examples can
be found throughout Europe.™™

Training schemes have sometimes led to employment,
but they have also failed because they were not tailored to
the needs of the trainees. Language can be a major obsta-
cle. Vocational training has to be handled with care. It can
cause greater problems if it does not lead to employment.
On the whole the employment market is difficult; it is even
more so for refugees. A good understanding of the local
employment situation is necessary; courses have to match
local labour demands and be relevant to refugee needs.

As ever, de facto refugees and asylum-seekers
encounter the greatest difficulties. Generally they have
fewer entitlements than Convention refugees. Their
uncertain status arouses suspicion among employers, who
are further discouraged by administrative complications
and delays in obtaining work permits.

Language and education

Language is crucial to successful settlement. For young
people it is the key to access to education; for adults it
opens up a wide range of possibilities, not least of which is
managing everyday life.

In all European countries children of refugees — with
some exceptions for asylum-seekers and some temporary
protection refugees — have access to free and compulsory
education in schools where they are also taught the host
country’s language. In some countries the children can be
placed in introduction classes before being integrated into
the curriculum. It is too often assumed that children set-
tle into European schools without problems. Several stud-
ies indicate that this is not always the case.™ Refugee
children would benefit if teachers were given appropriate
training and information on their situation and culture.
Refugee children need an explanation of the ‘new system’
which they may find very different from their previous
experience.

For adults the difficulties are even greater and the
opportunities available vary considerably throughout
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Europe. In Germany adult refugees can attend free lan-
guage classes, in Denmark attendance at daily language
classes is a condition for obtaining welfare benefits, in
France and the Netherlands refugees are offered statuto-
ry language classes.'” In the UK refugees have not been
offered special language courses except for those provid-
ed for Vietnamese in reception camps, and where courses
have been set up through local initiatives. But even in
countries where language courses are organized they do
not necessarily meet the needs of the refugees who are
not simply learning a new language but also how to func-
tion in a different society and culture.' In addition the
wide range of languages of origin can impede satisfactory
tuition and it frequently happens that people who are illit-
erate are placed in the same classes as those with a far
higher level of educational attainment.

Other kinds of education are also important. Where
training or courses are offered, grants may have to be
given to enable refugees to attend, especially if they have
family responsibilities. In the UK the World University
Service (WUS) awarded numerous grants to refugees; in
France refugees have enjoyed the statutory grants avail-
able to nationals as well as specific schemes.” But the
problem of language has to be resolved first. Insufficient
knowledge of the language is a recurrent obstacle for
vocational training, further education or obtaining better
employment. One aspect of education often mentioned by
refugees is the possibility of preparing for a career that
may be useful on their return to their own country. WUS
and Cimade grants have been offered which are ‘develop-
ment oriented” for this purpose.

Health and social assistance

In most European countries refugees have the same wel-
fare rights as nationals. This is not the case however for
asylum-seekers and de facto refugees whose rights are
more limited and vary greatly from country to country.
Refugees sometimes also receive additional assistance
during the initial period of settlement. Such assistance is
currently given in France, Germany, Luxembourg and the
Scandinavian countries.'™

Social service provision is characterized by lack of train-
ing and knowledge of practitioners. SCLRAE made strong
and wide-ranging recommendations on this issue.'™
Training refugees to become social workers appears to have
had positive results in ensuring the delivery of services.”™

Health issues have to be given far greater attention.
Many refugees have had deeply traumatic experiences
and require sensitive and prolonged counselling. This is
compounded by the experience of having lost the social
world to which they belonged. A good programme, which
explains and demystifies the society of settlement, com-
bined with conditions which encourage the preservation
of their community, has been shown to make a positive
contribution to mental health.'!

It is important to make a distinction between mental
illness and psychological and behavioural problems. An
UNHCR study on the mental health of refugees in five
European countries demonstrated the inappropriateness
of responses to non-European refugees. Several proposals
were put forward to remedy this including: greater

involvement of family and refugee associations’ networks,
the formation of a specialized organization of practitioners
focusing on the condition of refugees and on different cul-
tures, and good information on the services available.™
SCLRAE recommends the creation of medical aid centres
for refugees with specialists able to assist in overcoming
the effects of traumatic incidents which may occur many
years after the refugee has fled.” For counselling, good
interpreters are essential and in some instances special-
ized people from the same community have been able to
perform this function.

Temporary protection

The temporary protection concept introduced in the
1990s for the former Yugoslavia, has led to the granting of
much reduced social rights for its beneficiaries. The stan-
dard of treatment reveals large discrepancies between dif-
ferent European countries. Those under temporary
protection are not generally awarded an integration pro-
gramme and are not entitled to identity/travel documents,
nor to family reunion. These measures severely under-
mine the wellbeing of such people and have been criti-
cized by NGOs in the reception countries where they
have been implemented.
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Social and cultural activities
and political rights

t has been argued that the preservation of cultur-

al identity appears to be a positive element in the

integration process.” In the Netherlands grants

are made to a few refugee associations. In Norway

and Sweden, it is compulsory to organize the
teaching of the language of origin to refugee children. In
France, books have been reprinted in Khmer, Lao and
Vietnamese, for example, with great success. Where they
have not been provided, refugees have organized numer-
ous mother tongue classes for their children. They have
also promoted a wide variety of cultural functions.

Paradoxically refugees have sometimes been told that
they should not get involved in political activities whereas,
for many of them, the sole reason for leaving their country
was their political involvement. This constitutes a major
motivation to continue politics in exile, and to support the
parties that have been defeated or outlawed in their home-
land. In France a prohibition of this type was challenged, and
the only limitation which was upheld requires refugees to
respect French law in the course of their political activities.
Organizations working with refugees have continuous-

ly emphasized that refugees need to nurture their links
with their homeland and with their communities in other
regions or in other countries." Organizations and links
could be encouraged not only on a local, regional and
national level but also internationally.

Naturalization

NHCR has proposed that refugees should be given

full access to naturalization as a way of belonging to
and participating in the reception society without any
restriction.” Naturalization certainly provides advantages
including access to some professions barred to non-
nationals in several European countries (e.g. France,
Germany, Portugal and Spain), and the right to political
participation. But there is more to the question than con-
venience. Despite the advantages to be gained many, if
not most, refugees are reluctant to become naturalized or
do so only after a long time in exile. Several factors shape
this attitude of which the most important is loyalty to the
homeland which they were forced to leave.

Public opinion

Refugees are very sensitive to public opinion. The atti-
tude of the surrounding population affects most
aspects of their everyday life and it can make the differ-

ence between a supportive, harmonious, friendly environ-
ment and unpleasant, hostile, prejudiced encounters.

The major agent shaping public opinion is the media. As a
rule the media tend to report home news more than interna-
tional news and to focus on sensational stories, which in prac-
tice often means negative ones. As the French adage goes s
peuples heureux n'ont pas d’histoire’ (happy people have no
history). Positive stories of refugees in reception societies hit
the headlines much less frequently than negative ones. On the
other hand the causes of the refugees’ flight are rarely pre-
sented accurately or in depth because they are not perceived
as relevant to a domestic readership. The false perceptions
resulting from this distortion of the refugee story are aggra-
vated by the overwhelmingly hostile statements issued by
many politicians, which are then widely covered by the media.

As a result, refugees are increasingly presented not as
people in need of protection but as people who are a threat,
not as people who have a problem but as people who are a
problem. Large headlines proclaim that ‘unjustified claims
of refugee status “will not be accepted™,”” and that there
will be “fines to halt bogus refugees’."** This was followed by
‘airline fines have cut refugee influx’ which explained that,
‘The number of immigrants applying for refugee status has
fallen rapidly since the government warned airlines they
would be fined if they carried passengers without proper
documents™™® The effect of such reporting is to reinforce
the underlying paradigm on which government policies on
asylum are based: refugees are first and foremost perceived
and presented as undesirables — illegal immigrants, poten-
tial terrorists and drug dealers. This has exacerbated hostil-
ity and racism which has led to the infamous arson attacks
and assaults in Germany, Switzerland and Sweden (among
other countries), causing several deaths.

To counteract this ‘bad press’ and racism, refugee
agencies have organized campaigns of public information
in several European countries. The Council of Europe
and UNHCR recommended that local authorities should
organize publicity campaigns for refugees. Finally ECRE
has warned against pernicious use of language and recom-
mended that such terms as ‘floods’, ‘influxes’, ‘torrents’,
‘streams’, ‘bogus’, ‘swamped’, etc. should be avoided to
project a more positive image of refugees.l"“

Return

eturn to their country of origin is a central concern
for many refugees, and the process of settlement is
fundamentally affected by it. A proportion of refugees
return when the circumstances that forced them to leave
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their homeland have changed: Argentinians, Chileans,
Uruguayans. It has been shown that unsuccessful settle-
ment frequently leads to unsuccessful returns. But it is
seldom an easy process, and refugees themselves have
stressed the importance of good preparation.

Refugee organizations have played an active part in
preparations. For example, the Comisién de Informacién
Sobre el Retorno Chileno in Paris held weekly sessions of
advice for refugees who wanted to return home and
emphasized the need for such a service.

Settlement countries could play a positive active role
by reaching agreements with the countries of origin of the
refugees to facilitate their return, particularly in practical
matters such as pension arrangements and through resti-
tution of civil rights. However refugee agencies insist that
it must be ensured at all times that return is voluntary and
that no pressure is put on refugees to return. To date such
pressure has not been applied within Europe. When the
situation in the refugees’ homeland has changed, they
have usually been allowed to stay on. In France,
Argentinians who wished to remain have been given the
chance to obtain French nationality when their refugee
status came to an end. But the UK has been prepared to
force Vietnamese refugees in Hong Kong to return to
Vietnam which, taken together with adverse publicity and
increasing numbers of refoulement cases, may herald a
general change in approach.

As for refugees from the former Yugoslavia, return is
the priority — sometimes the only option — when the situ-
ation in their country of origin permits.

Unaccompanied minors

he arrival of children and young people on their own

is a relatively new but growing phenomenon which
raises a variety of problems. Some are legal, relating to
‘personal status’ and guardianship. In some cases —
Denmark, Iceland, Norway and the UK — they are decid-
ed in relation to the country of domicile; in others —
France, Germany, Italy, Sweden and Switzerland — on the
basis of nationality. A ‘minor’ is defined as a person under
18 in most European countries.""

Decisions on minor asylum-seekers are influenced by
government fears that they may open the door for larger
movements through family reunion. Finally the whole
area of care and the best way to settle these young people
still has to be explored thoroughly. Group accommodation
seems to have had positive results in Denmark, Sweden
and the UK.

Contributing to society

Good settlement conditions make it easier for refugees
to make a positive contribution to their host society.
Many do so unnoticed in a variety of ways. Refugees have
become integrated into all the branches of the labour
market using skills that they brought with them — Chilean
miners have become coal miners in Scotland, Viethamese
tailors and jewellers have continued with their trades.

Others have learned new skills — many taxi drivers in Paris
are refugees. Professionals — academics, doctors, engi-
neers — have also made their contribution.

All adult refugees are potential contributors to their
host society, which does not have to bear the cost of their
education. And refugees themselves overwhelmingly want
to make a contribution.

Additionally, refugees have also added new dimensions
to the culture of the reception societies. Evidence of the
cultural contribution is provided by the significant num-
ber of established artists. There is a growing body of liter-
ature written in exile; theatre groups are thriving from the
Cypriot Teatro Technis in London to the Chilean theatre
Aleph in Paris; painting and a range of musical groups add
to the mix.

However the real impact is in the refugees’ way of life
and refugees have contributed to every walk of life,
including the ideological and the political in the reception
society. Many have joined trade unions; others have
played an active role in political life.

Although refugees are opposed to the regimes which
have forced them to flee, they act as ambassadors of the
people of their country and as representatives of their cul-
ture and society. One could argue that they have helped to
open minds and combat racism and prejudice. Of course
not all refugees have been able to make positive contribu-
tions. There are problems in finding employment and
adapting to a new society which lead to disillusion and
apathy. Such cases create an image of refugees of being a
‘burden’ to the reception society. However, one could turn
the argument on its head to conclude that, given the vast
difficulties encountered by refugees, it is a testament to
their strength and vitality that so many have done so well.
It must be the primary objective of good settlement poli-
cies in housing, education, health and employment to cre-
ate conditions which make it possible for all refugees to
contribute equally with the host population. Reception
strategies must be drawn up with refugees views and
refugees empowerment as priority issues.
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Conclusions and
recommendations

his report has outlined some of the many
issues faced by refugees (and asylum-seek-
ers) in Europe — the reasons for their flight,
the international legal conventions that
determine their status, the national laws and
institutions which govern their daily lives, and their
prospects for the future. What the report cannot do is tell
all the unique stories of the individual refugees — the tales
of torture and persecution, the long wait for asylum and
acceptance, the loneliness of exile, and, in a few cases, the
triumph over adversity and the return to a liberated land.

In the mid-1990s, for the first time in recent years, the
number of refugees arriving in many European countries
has started to decline. This has occurred at a time when
the number of refugees and internally displaced people
worldwide is growing and there is no evidence to suggest
that the factors which cause refugees to flee have
decreased. It is therefore anticipated that the number of
refugees and displaced people worldwide will continue to
grow.

If these trends continue, there is a risk that states in the
South will not be prepared to host refugee populations
which are proportionately so much greater than those in
Europe. If Europe labels refugees as ‘burdensome’,
adopts measures to effectively prevent asylum-seekers
from reaching European borders and refuses to grant asy-
lum to those who manage to make a legitimate claim, then
it is likely that other regions of the world may soon follow
suit. Refugees in need of protection will be the casualties.

These recommendations fall into four categories; first,
recommendations to prevent the root cause of refugee
movements; second, recommendations to strengthen
good practice and remedy weaknesses in governmental
treatment of asylum-seekers and refugees; third, recom-
mendations on the process of deciding policy on refugee
issues; and finally, recommendations for good practice in
the settlement and long-term development and integra-
tion of refugees in Europe.

The root causes of refugees

1

Governments should actively investigate connections
between violations of human and minority rights, perse-
cution, intolerance and harassment and subsequent dis-
placement of populations. Where such links are found to
exist, governments may wish to re-orientate their foreign
policy to promote cooperation between communities and
conflict prevention, and address the economic factors
which can exacerbate tensions between communities.

The EU, Council of Europe, OECD and other
European bodies should individually and jointly aim to
meet the UN target of aid monies reaching 1 per cent of
GDP. Development assistance and trade should be
clearly linked to the active promotion and observance of
minority and human rights.

Governments should recognize the direct links between
the sales of arms to regimes violating minority and
human rights, and consequent moral responsibilities
towards individuals and groups who have sought inter-
national protection as a result of having been attacked,
threatened, injured or tortured with such weapons.

Urgent concerns and
immediate possibilities

4

There should be an active search for a coherent
European refugee assistance system, which is just and
consistent with international legal standards. As well as
complying with provisions on the non-refoulement of
refugees, states must also respect and not seek to
impede the fundamental human right to seek asylum as
set out in Article 14 of the Universal Declaration of
Human Rights.

States should ratify and implement the 1990 Dublin
Convention relating to responsibility for determination
of asylum claims. Until that Convention is ratified and
implemented states should suspend the removal of asy-
lum-seekers to a ‘safe third country’.

Refugees originating from any particular state should
not be assumed to necessarily share a culture, language
or viewpoint. Sensitivity to minorities within communi-
ties is essential to those involved with the settlement of
refugee populations.

Longer term concerns

7

All those people claiming to be refugees should have
their individual cases examined fairly, in a way consistent
with the due process of law and with an opportunity for
independent review or appeal.

Asylum-seekers should not be assumed to be, and treat-
ed, as ‘immigrants in disguise’. Immigration control poli-
cies should never deny the right of an asylum-seeker to
seek asylum from persecution.

Legal protection should be granted generously by
European states to people who, although they may not
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11

12

13

14

15

16

Conclusions and recommendations

meet the criteria of the 1951 Convention and the 1967
Protocol, cannot safely return to their country of nation-
ality or origin.

Asylum-seekers should not be treated as virtual crimi-
nals and should not be detained or subjected to unrea-
sonable restrictions in their movements. The entire
procedure from arrival of asylum-seekers to the final
decision on their status should be as short as is consistent
with following a full and fair process of law.
Asylum-seekers should be eligible for reasonable levels
of financial support, accommodation and other material
help while their claims are being considered, and while
they exercise any right to an independent review of any
decision not to grant asylum.

States should give serious consideration to the possibili-
ty of establishing an international court similar to the
European Court of Human Rights which would be able
to review the cases of individuals alleging that states had
failed to comply with their obligations arising as signato-
ries of the 1951 Convention and 1967 Protocol.
Governments in Europe cannot afford to ignore the
indirect effects of their policies globally. There should be
continued financial support by European governments
for refugee programmes outside Europe. This financial
support should not be seen as replacing the need for
Europe to abide by its undertakings on refugees under
international law.

Recognized refugees should be entitled to the same
rights as nationals regarding economic, social and cul-
tural rights such as: subsistence, housing, education,
training and employment, language, and religious prac-
tice. This should include the same rights as any national
to undertake political activities.

Refugees have special needs concerning their long-term
development. Practical needs include language training,
education programmes, and employment retraining.
Their deeper cultural, personal needs should be respect-
ed through support for their own languages, culture and
way of life, and for social, medical and psychological pro-
grammes geared to their needs. Special targeted pro-
grammes are essential. States should seek to implement
the provisions of the Declaration on the Rights of
Persons belonging to National or Ethnic Religious and
Linguistic Minorities, and the Convention on the Rights
of the Child and other relevant international instruments
in setting up such provision.

Governments and NGOs should promote public educa-
tion for the host population on the causes behind
refugee flight, on the problems faced by refugees and on
the contributions made by refugees. Racist and xeno-
phobic expressions against refugees should be addressed
under legal provisions as well as by advocacy campaigns
on behalf of refugees.
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